
I
 

I 
I draw their members from the national associations 

of specialists (including specialized sections of 

the AMA) in their respective fields. 

I In addition, following the decision in 

RMJ, the state of Virginia amended its Code of Profes-

I 
I sional Responsibility to allow advertisements of 

certification in Virginia. That state's Ethics Com­

mittee issued an opinion that, in view of the decision 

I in RMJ, it is not improper for attorneys certified 

by NBTA to publish that fact on their firm's letter-

I head. Virginia Bar News, LE-IO #618. The Virginia 

Code of Professional Responsibility was thereafter

I 
I 

amended to provide as follows: 

A lawyer who is certified as a 

I
 
specialist in a particular
 
field of law or law practice
 
as otherwise permitted by the
 
Code of Professional Responsibility
 
may hold himself out as such
 
specialist in accordance with


I DR 2-101, DR 2-102, and
 

I
 
DR 2-104(A)(2). Virginia
 
Rules of Court, 220 Va.
 
616, 629 (1982).
 

As late as 1979, a Florida lawyer was 

I ethically prohibited from listing on his letterhead 

that he was admitted to practice law in another

I 
I 

jurisdiction. See Florida Ethics Opinions 79-6 and 

80-2. Until RMJ in 1982, some states also prohibited 

lawyers from advertising one's admission to the United 

I 
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I 
I states Supreme Court or listing areas of practice 

except as specifically designated by the state bar. 

I 
Such prohibitions on commercial speech have now been 

abolished by the courts and bar associations and 

lawyers today are held to enjoy the same First Amend­

I ment freedoms shared by their clients.
 

It is not false, fraudulent, misleading


I 
I 

or deceptive to advise the public of admission to 

the Bar of the United States Supreme Court or other 

jurisdictions. This is information which the public 

I can utilize to make a wise choice of counsel. 

Similarly, the fact of bona fide board certification

I 
I 

in a given field of law provides valuable information 

to the public. 

Of course, a blanket permission for lawyers 

I to claim certification or special competence might 

lead to abuse. Claims of certification from sham 

I 
I entities might occur. Thus, some need for regulation 

is acknowledged. This problem and its resolution 

are addressed in the following issue. 

I 
I 
I 
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I 
I III. 

FLORIDA SHOULD IMPOSE

I ONLY MINIMAL RESTRICTIONS 

I 
ON THE FREE FLOW OF 
CONSTITUTIONALLY PROTECTED 
COMMERCIAL SPEECH WHILE 

I 
PROTECTING THE PUBLIC 
FROM COMMERCIAL SPEECH 
THAT IS FALSE, FRAUDULENT, 
DECEPTIVE OR MISLEADING. 

All relevant case law demonstrates that 

I
 
I although truthful advertising related to lawful
 

activities has all of the protections of the First
 

Amendment, states retain the authority to regulate
 

I advertising that is inherently misleading or that
 

has proved to be misleading in practice. Johnson,
 

I
 
I 341 N.W.2d 282 (Minn. 1983); RMJ, 455 U.S. 191 (1982);
 

Zauderer, supra.
 

However, restrictions on truthful lawyer
 

I advertising must be narrowly drawn and "no broader
 

than reasonably necessary to prevent the deception."


I RMJ, 455 U.S. at 203.
 

I A. State Interest Is To Protect The Public From 
Unreliable Claims Of Special Competence. 

I 
I 

The basic state interest, and a valid one, 

in DR 2-101(B)(4) and DR 2-105 is to protect the 

public from unreliable claims of special competence. 

I However, the regulatory scheme as written and proposed 

effectively bars the public from access to truthful,

I useful, and reliable information as applied to 
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I 
I advertising the qualifications of certified specialists
 

and are far broader than reasonably necessary to
 

I
 
I prevent the deception.
 

The ethical underpinnings of DR 2-10l(B)(4)
 

and DR 2-105, and the governmental interest sought
 

I to be advanced may be summarized as follows: (1)
 

The legal needs of members of the public are met
 

I
 
I only if the public is able to obtain the services
 

of acceptable legal counsel and the bar must facilitate
 

the process of intelligent selection of lawyers; 

I (2) Since the law has become increasingly complex 

and specialized, the public may have difficulty in 

I 
I determining the competence of lawyers, and unless 

they have information as to the qualifications of 

competent counsel, they may not seek legal help; 

I (3) The selection of lawyers should be on an informed 

basis as to lawyer's qualifications. Advertisements 

I
 
I to render legal services are an acceptable method
 

of informing the public if the information contained
 

I
 
in the advertisement is factual, relevant, truthful,
 

accurate, reliable and not misleading or self ­


laudatory; (4) Since lawyers' advertisements are
 

I calculated and not spontaneous, regulation of lawyers'
 

advertising to foster

I standards serves the 

I
 
I
 
I
 

compliance with appropriate 

public interest without impeding 
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I 
I the flow of useful and meaningful information to 

the public; (5) A lawyer may advertise areas or 

I fields of practice, but advertisements of special 

I competence may constitute misleading information 

and are prohibited in the absence of state controls 

I to ensure the existence of special competence. 

The above ethical aspirations may be easily 

I 
I interpreted to mean that verifiable, truthful, and 

reliable statements of a lawyer's qualifications 

are relevant and highly useful information which 

I should be conveyed to members of the public through 

advertisements so that they may make an informed 

I 
I and intelligent choice of competent counsel. The 

state should take affirmative steps of verification 

to ensure the truthfulness and reliability of special 

I competence to avoid misleading the public as to an 

advertised specialist's expertise. In short, the 

I 
I state's only interest would appear to be protecting 

members of the public from subjective (unverifiable) 

I 
and unwarranted (unreliable) claims of expertise. 

As explained above, NBTA is a bona fide 

independent national certification board, the only 

I national specialization certification board in the 

legal profession, with standards and procedures that

I 
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I
 

are objective, meaningful, and rigorous. The organiza­


I tion is comprised of a highly respected national
 

board of leaders in the legal profession who verify
 

I
 
I the integrity of the certification and its standards.
 

Certification is certainly not automatic, but is
 

gained through an intense, difficult competency­


I testing process.
 

Upon examination of the NBTA program, this
 

I Court must conclude that there is nothing inherently
 

I
 
unethical about a Florida lawyer's truthful statement
 

I
 
that he or she is certified by NBTA as a Civil or
 

Criminal Trial Specialist. A truthful statement
 

that a lawyer has obtained a particular credential
 

I is only unethical, and should only be proscribed
 

by the Code of Professional Responsibility if it

I 
I 

is false, misleading, or deceptive, i.e., if the 

credential is spurious, so that publicizing it would 

mislead members of the public. Certification by 

a bona fide national board such as NBTA is a verifiableI --- ­

fact of obvious utility to potential consumers of

I 
I 

legal services. The publication of such information 

to the public must be allowed as it fulfills the 

objectives set forth by DR 2-101(B)(4) and DR 2-105. 

I
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I 

B. The First Amendment Allows Only Narrowly Drawn 
Restrictions And The Rules At Issue, As Blanket Bars, 
Are Unconstitutional. 

I Although there is a decided state interest 

in protecting the public from misleading and/or 

I
 
I deceptive advertising, the state has no interest
 

in totally disallowing the publication to the consumer
 

of important and verifiable information, the fact
 

I of certification as a Criminal Trial Specialist from
 

NBTA. Bates held that lI[aJdvertising by attorneys
 

I
 
I may not be subjected to blanket suppression." RMJ
 

added that even in the context of professional adver­

tising, "restrictions must be narrowly drawn."
 

I Zauderer re-affirmed those principles.
 

The State of Florida, in its effort to
 

I
 
I protect the public from misleading claims of special
 

competence, has actually thwarted its own purposes,
 

and established what is now an unconstitutional scheme.
 

I By broadly stating that a lawyer shall not state
 

or imply in any communicative form that he is certified
 

I or a recognized specialist, unless so designated
 

by the Florida Bar Certification Plan, the state
I 
deprives the public of 

I concerning lawyers in 

I 
I 
I 

important and useful information 

their own community. By broadly 
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I
 
I disallowing the public's right to know about bona 

fide special certification and skills of individual

I 
I 

lawyers, the public as consumer is blindfolded in 

its attempt to select the most appropriate legal 

counsel. In the increasingly complex and specialized 

I field of criminal law, barring the flow of information 

concerning a lawyer's qualifications, special interest,

I 
I 

or expertise, prevents the public from making an 

educated selection of counsel. 

Such a blanket prohibition will serve to 

I render both the public and the lawyer helpless in 

sharing truthful, objective, relevant and reliable 

I 
I information, such as certification. 

Clearly, this blanket suppression is 

unconstitutional and this Court must not allow further 

I enforcement of these rules, nor should it allow them 

to continue under a plan of criminal law certification. 

I 
I In declaring the current provisions of 

DR 2-10l(B)(4) and DR 2-105 unconstitutional, it 

is suggested that this Court consider the following 

I proposal which incorporates the basic criteria neces­

sary to ensure that the public can be protected. 

I 
I This proposed amendment will achieve the legitimate 

ends of the rules while avoiding the chilling effect 

of a blanket prohibition on protected speech that 

I 
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I 
I
 it now entails.
 

DR 2-105 Limitation of Practice. 

I A lawyer shall not hold himself 

I 
out publicly as a specialist or as 
limiting his practice, except as 
follows: 

I 
(1) A lawyer who complies 

with the Florida Certification 
Plan as set forth in Article XXI 
of the Integration Rule and Article 
XIX of the Bylaws of the Florida

I Bar, or is currently certified 
or otherwise recognized as a 
specialist by a bona fide board 

I or other entity which recognizes 

I 
specialists, may inform the public 
and other lawyers of his certified 
areas of legal practice. In order 
to be deemed bona fide, a board 
or other entity must grant certi ­
fication or recognize specialists

I on the basis of published standards 
and procedures that do not discrim­
inate against any lawyer properly 

I qualified for such recognition, that 
provide reasonable basis for the 
representation that the lawyer 
possesses special competence and that

I require redetermination of special 
competence of recognized specialists 
after a period of not more than five 

I years. 

The criteria underlying this proposal are 

I as follows: 

(1) Certification as a specialist

I must have been conferred by " a bona 
fide board or other entity." T~ 
meaning of bona fide is defined by 

I
 the subsequent criteria.
 

I 
(2) Recognition must be based on 
published standards and procedures. 
This will ensure that the bona fides 
of the "entity" can be verified. 

I 
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I 
I (3) The standards and procedures, 

as published "do not discriminate 
against any lawyer properly 
qualified." This should prevent 
both 
formsI 
(4) 
must 

"grandfathering" and other 
of overt discrimination. 

The standards and procedures 
"provide a reasonable basis for

I the representation" of "special 
competence" inherent in the act of 
certification or other recognition. 

I This is obviously the primary 
criterion. 

(5) The standards and procedures

I must require redetermination of 
special qualifications after a 
period of not more than five years.

I
 Five years appears to be the reason­

able maximum term to ensure current, 
rather than past, competence. 

I (6) A specialy recognition that has 
lapsed cannot be publicized. This 
reinforces the preceding criterion.

I 
I 

(7) The recognition may not be 
stated in a manner contrary to its 
terms. This criterion would 
proscribe, for example, saying 
"Certified by the National Board 

I of Trial Advocacy" without the 
qualifying phrase, "as a Civil (and/or 
Criminal] Trial Advocate or Specialist". 

I This proposal will accomplish the two 

objectives of (1) imposing only minimal restrictions 

I on the free flow of constitutionally protected 

I commercial speech, and (2) protecting the public 

from commercial speech that is false, deceptive, 

I or misleading. It seems not open to question that 

the 

I fail 

I
 
I
 

current provisions of DR 2-101(B)(4) and DR 2-105 

to achieve this balance between freedom of speech 
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I 
I and permissible state regulation and that DR 2-105 

should therefore be amended. 

I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
I 
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I 
I CONCLUSION 

For the reasons set forth above, this Court 

I should remove the constitutional infirmities of the 

Florida regulatory scheme before adopting the Proposed

I 
I 

Standards for Certification of Board Certified Criminal 

Lawyers. If the proposed Standards are adopted without 

otherwise modifying the regulatory scheme, Florida's 

I Certification Plan will be an unconstitutional 

infringement on the First Amendment Rights of lawyers 

I 
I and the general public. 

Florida can honor freedom of speech while 

continuing to protect its citizens from misleading 

I claims of special competence. This Honorable Court 

should take this opportunity to bring Florida's 

I 
I regulatory scheme into compliance with constitutional 

protections rather than allow an infirmed scheme 

to continue. 

I Respectfully submitted, 

I ~ 
I RASHKIND, ESQUIRE 

Office at Bay Point 
4770 Biscayne Boulevard 
Suite 950

I Miami, Florida 33137 
Telephone: (305) 573-4400 
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I 
I CERTIFICATE OF SERVICE 

I I HEREBY CERTIFY that a true and correct 

copy of the foregoing Brief, was mailed to DAWNA

I 
I 

G. FINLAW, Director of Certification, The Florida 

Bar, 600 Apalachee Parkway, Tallahassee, Florida 

32301; to STEPHEN A RAPPENECKER, Chairman, BCDA, 

I 2251 N.W. 41st Street, Suite B, Gainesville, Florida; 

to The Honorable STAN R. MORRIS, Chairman, Criminal

I 
I 

Law Section, Alachua County Courthouse, Room 131, 

201 E. University Avenue, Gainesville, Florida; to 

J. CHENEY MASON, 127 North Magnolia Avenue, Orlando, 

I Florida; and to JOHN F. HARKNESS, Jr., Executive 

Director, the Florida Bar, 600 Apalachee Parkway,

I Tallahassee, 

I 1986. 

I 
I 
I 
I 
I 
I 
I 
I 

Florida 32301 this 14th January, 
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