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STATEMENT OF THE CASE 

Raleigh Porter was indicted and sentenced to death 

for the murder of Harry Walrath and Margaret Walrath. 

Mr. Porter's conviction was affirmed by this Court 

on direct appeal. Porter v. State, 400 So.2d 5 (Fla. 

1981) • This Court vacated Mr. Porter's sentence and 

remanded for resentencing. On remand Mr. Porter was 

again sentenced to death. That sentence was affirmed 

by this Court on January 27, 1983. Porter v. State, 429 

So.2d 293 (Fla. 1983). 

On March 16, 1984, Mr. Porter appeared before the 

Board of Executive Clemency. On September 30, 1985, 

the Governor denied clemency and signed a death 

warrant. Mr. Porter then filed a motion pursuant to 

Rule 3.850, which was denied without an evidentiary 

hearing. This appeal followed. 

STATEMENT OF RELEVANT FACTS 

The present case involves the deaths of Harry 

Walrath and Margaret Walrath. The evidence was 

"sufficient to find that Porter caused the Walrath IS 

deaths while he was engaged in the crime of robbery". 

Porter v. State, 400 So.2d at 6. 

Mr. Porter was arrested for the Walrath homicides 

on August 22, 1978, the day after the crime. 
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CR.l) .-/* Mr. Porter made no statements to the 

police. During the booking process, the police 

photographed Mr. Porter's hands, presumably for 

comparison with a fingernail found at the scene of the 

crime. The fingernail was sent to the police crime lab 

for comparison with a known fingernail sample of Mr. 

Porter, but the laboratory analysis was never 

conducted. CR. 639-41). 

Three days after Mr. Porter's arrest, the police 

obtained a statement from one Matha Lee Thomas, then a 

pr isoner in the Charlotte County Jail. CR. 646-47). 

Thomas testified that he was in the jail when Mr. 

Porter was brought in and that the two had talked. 

According to Thomas, Porter told him that he had killed 

the two victims. He first hit the old man and knocked 

him down. He then hit the old lady and knocked her 

down, according to Thomas' account of the 

conversation. CR. 645-46). Mr. Porter was then said 

to have told Thomas that he strangled the two victims 

with a cord. CR. 645). 

At the time of Thomas' statement to the police, 

Mr. Porter's appointed counsel, Stephen B. Widmeyer, 

~/	 The abbreviation "R" refers to the record on direct 
appeal to this court. The abbreviation "RP" 
refers to the rcord of the present postconviction 
proceeding brought present to Fla. R. Crim. P. 
3.850. 
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also represented Thomas on an unrelated criminal action 

on charges of uttering a forged instrument. Widmeyer 

eventually withdrew his representation of Thomas, 

recognizing a conflict between Thomas and Porter. 

Widmeyer continued to represent Mr. Porter, however, 

and therefore cross-examined Thomas, Widmeyer's former 

client, at the capital trial of Mr. Porter. 

The remaining evidence linking Mr. Porter to the 

cr ime came from accessor ies who therefore were 

interested witnesses. That evidence is summarized 

below. 

Tammy Lloyd testified that she lived with 

Mr. Porter at Pelican Bay on August 21, 1978. (R. 558­

560) . She had been staying with another man who had 

beaten her baby, so she moved in with Mr. Porter after 

having known him about three weeks. Dinah Raymond also 

lived there. (R. 560-561). 

Mr. Porter came home from work about 4:00 or 5:00 

on August 21. (R. 560) Ms. Lloyd and Ms. Raymond took 

Mr. Porter to a stop sign somewhere in Port Charlotte 

where Mr. Porter got out of the car. He had told Ms. 

Lloyd that he was going to commit a burglary. (R. 561, 

562). She and Ms. Raymond went to the Burger King for 

a couple of minutes, then returned to the apartment. 

(R. 562, 563). 
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murder (i.e., that the contemporaneous felony supplied 

the intent requirement for first degree murder) rather 

than a finding of premeditated murder. Cf. Enmund, 458 

U.S. at 794 (juries tend not to sentence to death in 

cases of felony murder). And this Court upheld the 

conviction because "the evidence is sufficient to find 

that Porter caused the Walraths I deaths while he was 

engaged in the crime of robbery". Porter v. State, 400 

So.2d 5, 6 (Fla. 1981) (emphasis added). 

Mr. Porter was indicted on two counts of first 

degree premedi tated.~/ murder pursuant to Fla. Stat. 

S 782.04(1)(a), which provides: 

The unlawful killing of a human 
being, when perpetrated from a 
premeditated design to effect the 
death of the person killed or any 
human being, or when committed by a 
person engaged in the perpetration 
of, or in the attempt to perpetrate 
any arson, sexual battery, robbery, 
burglary, kidnapping, aircraft 
piracy, or unlawful throwing, 
placing or discharging of a 
destructive device or bomb, or which 
resulted from the unlawful 
distribution of opium or any 
synthetic or natural salt, compound, 
derivative, or preparation of opium 
by a person 18 years of age or 

1/	 The fact that the indictment listed only 
premedi tated murder in no way precludes the tr ier 
of fact from convicting of first degree murder 
based on a felony murder theory. Adams v. State, 
412 So.2d 850, 852 (Fla. 1982). 
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older, when such drug is proven to 
be the proximate cause of the death 
of the user, shall be murder in the 
first degree and shall constitute a 
capital felony, punishable as 
provided in S 775.082 

At trial, the prosecution pursued a theory of 

premeditated murder as well as a theory of felony 

murder. The prosecutor's opening statement, for 

example, told the jury that the State's evidence would 

"show that Raleigh Porter committed those murders, 

premeditated, during the course of burglarizing the 

house." (R. 482). The prosecutor elicited from 

State's witness Tammy Lloyd that Mr. Porter was "going 

to do a Band E"!/ on the night of the homicides. (R. 

562) • The prosecutor also elicited from Tammy Lloyd 

testimony that Mr. Porter was in possession of the 

Walraths' jewelry and automobile after the crime 

occurred. (R. 563-564). As the Florida Supreme Court 

observed, the "victims' car and goods taken from their 

home were linked to Porter." Porter, 400 So. 2d at 6. 

The prosecutor in closing argument told the jury that 

he had been incorrect in his opening statement when he 

had said that Mr. Porter committed a robbery; in 

closing, the State's felony murder theory was 

!/	 The term "B and E" is street language for "breaking 
and entering." 
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predicated on the underlying felony of robbery. (R. 

668). 

The jury was instructed as follows: 

the killing of a human being in 
committing or attempting to commit 
arson, rape, robbery, burglary, 
abominable and detestable crime 
against nature, or kidnapping is 
murder in the first degree even 
there's no premeditated design or 
intent to kill. 

(R. 693-694) • The jury also was instructed on 

premeditated murder. (R. 692-693). 

Our ing deliberations, the jury asked to hear an 

excerpt from the testimony of Tammy Lloyd. (R. 713). 

That testimony pertained to coins and jewelry taken 

from the victims' house. Though the jury's request was 

denied, (R. 714) the jury's question indicated a 

concern with the State's felony murder theory. 

The verdict form given to the jury provided for a 

general verdict: The jury was allowed only to present 

its findings of guilt of first degree murder without 

specifying whether that verdict was grounded upon a 

finding of premeditation or upon a theory of felony 

murder. (R. 182-183). Consequently, as in Cabana, Mr. 

Porter was convicted without any specific finding by 

the jury that he specifically intended to kill or that 

he contemplated in advance of the felony/murder that 
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lethal force would be used. Because this claim will be 

controlled by Cabana, this Court should stay Mr. 

Porter's execution pending the imminent decision in 

that case. 

V. 

THE PROCESS OF JURy DEATH 
QUALIFICATION VIOLATES THE SIXTH, 
EIGHTH, AND FOURTEENTH AMENDMENTS 
BECAUSE IT RESULTS IN JURIES THAT 
ARE (a) BIASED IN FAVOR OF THE 
PROSECUTION, (b) UNDULy PRONE TO 
CONVICT, AND (c) UNREPRESENTATIVE OF 
A CROSS-SECTION OF THE COMMUNITY. 

Mr. Porter's jury was selected through a death 

qualif ication process. (R. 283,286,306,312,318, 

329, 345, 352, 360, 365-366, 376, 390) • Death 

qualification, or "Jiit.llerspooning", is the process by 

which courts identify and exclude from capital juries 

those people whose views on the death penalty are 

considered incompatible with the duties of capital 

jurors. The constitutionality of death qualification 

will be decided this Term by the United States Supreme 

Court in Lockhart v. McCree, 54 U.S.L.W. 3223 (U.S. 

October 17, 1985) (order granting certiorari). The 

Court will examine an ever-growing corpus of social 

science evidence which shows that death-qualified 

juries are prosecution prone, in the sense that they 

are more likely to convict, in the guilt-innocence 
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phase, than a non-death qualified jury would be. 

Further, a death qualified jury is not representative 

of a cross-section of the community. The Supreme 

Court resolution of this question will control this 

issue in Mr. Porter's case, because the jury in this 

case was death qualified. Two specific questions are 

presented. 

First, the death-qualification process traps the 

participants into the necessity of communicating false 

cues to the jury. It is natural for prospective jurors 

to look to the participants, and particularly to the 

judge, for information about the case and what their 

duties and responsibilities will be. 

By focusing on the penalty before 
the tr ial actually begins the key 
participants, the judge, the 
prosecutor and the defense counsel 
convey the impression that they all 
believe the defendant is guilty, 
that the "real" issue is the 
appropriate penalty and that the 
defendant really deserves the death 
penalty. 

Grigsby v. Mabry, 569 F.Supp. 1273, 1303 (E.D. Ark.), 

affirmed on o~her grounds, 758 F.2d 226 (8th Cir. 1985) 

(en banc), cer~ . gran~ed sUb. nom., Lockhar~ v. McCree, 

54 U.S.L.W. 3223 (U.S. October 17, 1985). 

Second, the prosecutor in this case systematically 

exercised his peremptory challenges to exclude from the 
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guilt-innocence phase those jurors who could follow the 

law and serve fairly as to guilt, yet who expressed 

moral or religious objections to the death penalty. 

(R. 318, 345, 365-366, 390). This group of prospective 

jurors (i.e., those people with scruples about the 

death penalty but who could not be dismissed for cause 

under Wi~herspoon) share distinct attitudes, not merely 

towards the death penalty, but towards a whole range of 

criminal justice issues. Because Mr. Porter's jury was 

deprived of these peoples' perspectives, the jury was 

more prone to convic~ and the jury did not constitute a 

fair cross-section of the communi ty. See generally, 

Winick, Prosecu~orial Peremp~ory Challenge Prac~ices in 

Capital Cases: An Empirical Study and a Constitutional 

Analysis, 82 Mich.L.Rev. 1 (1982). 

The prosecutor in this case asked the prospective 

jurors if they had "any religious or moral beliefs 

that, under certain circumstances and instructions of 

law, would prevent [them] from recommending the death 

penalty. II (R. 274, 277, 283, 288-289, at Passim). 

At least eight potential jurors indicated that 

they had some objection to the death penalty. (R. 283, 

286, 306, 312, 329, 352, 360, 376). However, all of 

these jurors said that they could fairly and 

impartially consider the evidence in this case. 
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Despite these assurances, however, the prosecutor, 

over defense objections (R. 390), peremptorily excluded 

these potential jurors. (R. 318, 345, 365-366, 390). 

This systematic exclusion offended the 

Constitution. 

VI. 

ON ITS FACE AND AS APPLIED, THE 
AGGRAVATING CIRCUMSTANCE, 
"ESPECIALLY HEINOUS, ATROCIOUS OR 
CRUEL" HAS FAILED ADEQUATELY TO 
CHANNEL THE SENTENCING DECISION 
PATTERNS OF JURIES [AND JUDGES]," 
AND ITS WIDESPREAD APPLICATION AMONG 
CASES AND ITS SINGULARLY 
OVERWHELMING MANDATE FOR DEATH 
WITHIN EACH CASE HAS THEREBY 
RESULTED IN A PATTERN OF ARBITRARY 
AND CAPRICIOUS SENTENCING AS FOUND 
UNCONSTITUTIONAL IN FURMAN 

Mr. Porter relies upon and incorporates by 

reference herein his discussion in Claim VI of his 

Motion to Vacate and the corresponding discussion in 

his Memorandum of Law in Support of Defendant's 

Application for Stay of Execution filed in the trial 

court. Time constraints preclude full briefing of this 

claim in this Initial Brief. Mr. Porter in no manner 

waives any portion of this ground for relief. 
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VII. 

THE APPLICATION OF THE AGGRAVATING 
CIRCUM- STANCE THAT THE CAPITAL 
OFFENSE HEREIN WAS COMMITTED DURING 
THE COMMISSION OF A ROBBERY VIOLATES 
THE EIGHTH AND FOURTEENTH AMENDMENTS 
BECAUSE THE AGGRAVATING CIRCUMSTANCE 
FAILS TO GENUINELY NARROW THE CLASS 
OF INDIVIDUALS AGAINST WHOM THE 
ULTIMATE PENALTY OF DEATH WOULD BE 
METED OUT. 

Mr. Porter relies upon and incorporates by 

reference herein his discussion in Claim VII of his 

Motion to Vacate and the corresponding discussion in 

his Memorandum of Law in Support of Defendant's 

Application for Stay of Execution filed in the trial 

court. Time constraints preculde full briefing of this 

claim in this Initial Brief. Mr. Porter in no manner 

waives any portion of this ground for relief. 

VIII. 

THE EXECUTION OF A CONDEMNED PERSON 
BY ELECTROCUTION AMOUNTS TO CRUEL 
AND UNUSUAL PUNISHMENT, IN LIGHT OF 
EVOLVING STANDARDS OF DECENCY AND 
THE AVAILABILITY OF LESS CRUEL BUT 
EQUALLY EFFECTIVE METHODS OF 
EXECUTION 

Mr. Porter relies upon and incorporates by 

reference herein his discussion in Claim VIII of his 

Motion to Vacate and the corresponding discussion in 

his Memorandum of Law in Support of Defendant's 

Application for Stay of Execution filed in the trial 
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court. Time constraints preculde full briefing of this 

claim in this Initial Brief. Mr. Porter in no manner 

waives any portion of this ground for relief. 

IX 

REJECTING THE JURy 
IN THIS CASE 
CONSTITUTION 

VERDICT 
VIOLATED 

OF LIFE 
THE 

Mr. Porter relies upon and incorporates by 

reference herein his discussion in Claim IX of his 

Motion to Vacate and the corresponding discussion in 

his Memorandum of Law in Support of Defendant's 

Application for Stay of Execution filed in the trial 

court. Time constraints preculde full briefing of this 

claim in this Initial Brief. Mr. Porter in no manner 

waives any portion of this gound for relief. 

X. 

THE DEATH PENALTY IN FLORIDA HAS 
BEEN IMPOSED IN AN ARBITRARY, 
DISCRIMINATORY MANNER ON THE 
BASIS OF FACTORS walCH ARE BARRED 
FROM CONSIDERATION IN THE CAPITAL 
SENTENCE DETERMINATION PROCESS BY 
THE FLORIDA DEATH PENALTY STATUTE 
AND THE UNITED STATES 
CONSTITUTION. THESE FACTORS INCLUDE 
THE FOLLOWING: THE RACE OF THE 
VICTIM, THE PLACE IN WHICH THE 
HOMICIDE OCCURRED (GEOGRAPHY), AND 
THE SEX OF THE DEFENDANT. THE 
IMPOSITION OF THE DEATH PENALTY ON 
THE BASIS OF SUCH FACTORS VIOLATES 
THE EIGHTH AND FOURTEENTH AMENDMENTS 
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TO THE UNITED STATES CONSTITUTIONS 
AND REQUIRES THAT MR. PORTER I S DEATH 
SENTENCE, IMPOSED DURING THE PERIOD 
IN walCH THE DEATH PENALTY WAS BEING 
APPLIED UNCONSTITUTIONALLY, BE 
VACATED. 

Mr. Porter relies upon and incorporates by 

reference herein his discussion in Claim X of his 

Motion to Vacate and the corresponding discussion in 

his Memorandum of Law in Support of Defendant's 

Application for Stay of Execution filed in the trial 

court. Time constraints preculde full briefing of this 

claim in this Initial Brief. Mr. Porter in no manner 

waives any portion of this ground for relief. 

XI 

THERE WAS INSUFFICIENT EVIDENCE TO 
SUPPORT FELONY (ROBBERY) MURDER, AND 
THE PROCESS THROUGH walCH THE STATE 
RELIED UPON ROBBERY MURDER WAS 
FUNDAMENTALLY UNFAIR, THE VIOLATION 
OF THE EIGHT AND FOURTEENTH 
AMENDMENTS 

Mr. Porter relies upon and incorporates by 

reference herein his discussion in Claim XI of his 

Motion to Vacate and the corresponding discussion in 

his Memorandum of Law in Support of Defendant's 

Application for Stay of Execution filed in the trial 

court. Time constraints preculde full briefing of this 

claim in this Initial Brief. Mr. Porter in no manner 

waives any portion of this ground for relief. 
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CONCLUSION 

Mr. Porter respectfully asks the Court, first, to 

grant a stay of execution to permit him time to prepare 

a full brief on the merits of his claims. Second, Mr. 

Porter requests that the judgment of the trial court be 

vacated and the case remanded for the evidentiary 

hear ing to which Mr. Porter is entitled. Third, Mr. 

Porter asks that this Court reverse the trial court's 

denial of his Motion to Vacate Judgment and Sentence. 

Respectfully Submitted, 

KIMBRELL & HAMANN, P.A. 
SUITE 900 BRICKELL CENTRE 
799 BRICKELL PLAZA 
MIAMI, FLORIDA 33131 
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CERTIFICATE OF SERVICE 

WE HEREBY CERTIFY that a true and correct copy of 

the foregoing has been furnished by hand to the office 

of the Attorney General, The Elliot Building, 401 South 

Monroe Street, Tallahassee, Florida 32301 this 2'/ day 

of October, 1985, to: 

KIMBRELL & HAMANN, P.A. 
SUITE 900 BRICKELL CENTRE 
799 BRICKELL PLAZA 
MIAMI, FLORIDA 33131 
30 - 48-8181 

02-108-65d 
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ARGUMENT 

THE TRIAL COURT ERRED IN DISMISS­
ING AT LEAST THREE OF MR. PORTER IS 
CLAIMS WITHOUT HOLDING AN EVIDENTIARY 
HEARING. 

A carefully delineated procedure has been 

established for consideration of motions pursuant to 

Rule 3.850. See State v. Weeks, 166 So.2d 892 (Fla. 

1964) . Under this procedure, the trial court must 

initially consider the motion to determine if it sets 

forth allegations sufficient to constitute a legal 

basis for relief. If the motion on its face states 

grounds for relief, the trial court must then look at 

the files and records in the case to ascertain whether 

they conclusively reveal that the movant is entitled to 

no relief. In making this determination the court may 

not look to matters outside the official court records. 

When the files and records fail to refute 

conclusively the factual allegations in the motion, the 

trial court must hold a prompt hearing, determine the 

issues and make findings of fact and conclusions of 

law. See, e.g., Meeks v. State, 382 So.2d 673 (Fla. 

1980); Martin v. State, 349 So.2d 226 (Fla. 4th DCA 

1977); Bagley v. State, 336 So.2d 1236 (Fla. 4th DCA 

1976); Brown v. State. 390 So.2d 447 (Fla. 5th DCA 

1980). The same standard applies to the appellate 

court's review where a hear ing has been denied in a 

3.850� proceeding. Rule 9.140(g), Fla.R.App.P. 
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