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PRELIMINARY STATEMENT 

P e t i t i o n e r  was Appellee a n d  t h e  d e f e n d a n t  a n d  R e s p o n d e n t  was 

t h e  A p p e l l a n t  a n d  t h e  p r o s e c u t i o n  i n  t h e  C r i m i n a l  D i v i s i o n  o f  t h e  

F i f t e e n t h  J u d i c i a l  C i r c u i t ,  i n  a n d  f o r  P a l m  B e a c h  C o u n t y ,  

F l o r i d a .  I n  t h e  b r i e f ,  t h e  p a r t i e s  w i l l  b e  r e f e r r e d  t o  a s  t h e y  

a p p e a r  b e f o r e  t h i s  H o n o r a b l e  C o u r t  o f  Appeal. 

T h e  f o l l o w i n g  s y m b o l s  w i l l  b e  u s e d :  

R e c o r d  o n  A p p e a l .  

Append i x  



STATEMENT OF THE CASE AND FACTS 

T h e  S t a t e  o f  F l o r i d a  a p p e a l e d  t o  t h e  F o u r t h  D i s t r i c t  C o u r t  

o f  A p p e a l  a n  o r d e r  w h i c h  d i s m i s s e d  a n  i n f o r m a t i o n  a n d  w h i c h  

d e c l a r e d  a w i t n e s s  i n c o m p e t e n t .  The s t a t e ,  i n  t h e  t r i a l  c o u r t ,  

a g r e e d  t h a t  b e c a u s e  o f  e v i d e n t i a r y  r u l i n g s ,  d e c l a r i n g  a m i n o r  

w i t n e s s  i n c o m p e t e n t  and  d i s a l l o w i n g  h e a r s a y  t e s t i m o n y ,  t h e r e  was 

i n s u f f i c i e n t  e v i d e n c e  t o  e s t a b l i s h  a p r i m a  f a c i e  case .  T h e  

F o u r t h  D i s t r i c t  C o u r t  o f  Appea l  e x p r e s s l y  t r e a t e d  t h e  n o t i c e  o f  

a p p e a l  a s  a p e t i t i o n  f o r  w r i t  o f  c e r t i o r a r i  f rom a p r e t r i a l  o r d e r  

h o l d i n g  t h a t  a mino r  w i t n e s s  w a s  i n c o m p e t e n t  t o  t e s t i f y  a t  t r i a l .  

S e e  Appendix  1. T h e  w r i t  w a s  g r a n t e d  a n d  t h e  r u l i n g  t h a t  t h e  

w i t n e s s  w a s  i n c o m p e t e n t  t o  t e s t i f y  w a s  r e v e r s e d .  Appendix  1. The 

F o u r t h  D i s t r i c t  s p e c i f i c a l l y  h e l d  t h a t  t h e  t r i a l  c o u r t ' s  f i n d i n g  

t h a t  t h e  w i t n e s s  was i n c o m p e t e n t  was n o t  s u p p o r t e d  by s u b s t a n t i a l  

c o m p e t e n t  e v i d e n c e .  Appendix  1. The F o u r t h  D i s t r i c t  s u b s e q u e n t -  

l y  d e n i e d  P e t i t i o n e r ' s  m o t i o n  f o r  r e h e a r i n g .  A p p e n d i x  2 .  

P e t i t i o n e r  t h e r e a f t e r  f i l e d  t h e  i n s t a n t  c a u s e  i n  t h i s  C o u r t .  



SUMMARY OF THE ARGUMENT 

By e x p r e s s l y  t r e a t i n g  t h e  s t a t e ' s  n o t i c e  o f  a p p e a l  a s  a w r i t  

o f  c e r t i o r a r i  f r o m  a p r e t r i a l  o r d e r  h o l d i n g  a m i n o r  w i t n e s s  

i n c o m p e t e n t ,  t h e  d  i s t r  i c t  c o u r t ' s  d e c i s i o n  con£  l i c t s  w i t h  J o n e s  

v .  S t a t e ,  N o .  64 ,042  ( F l a .  O c t o b e r  1 7 ,  1 9 8 5 ) ;  S t a t e  v .  G . P . ,  N o .  

6 3 , 3 1 3  ( F l a .  A u g u s t  3 0 ,  1 9 8 5 ) ,  S t a t e  v .  C . C . ,  N o .  64 ,354  ( F l a .  

Augus t  2 9 ,  1 9 8 5 ) .  

I n  r e v i e w i n g  t h e  t r i a l  c o u r t ' s  e v i d e n t i a r y  r u l i n g  t h e  

d i s t r i c t  c o u r t  used  c e r t i o r a r i  t o  r e v i e w  " l e g a l  e r ror" ,  t h u s  i t s  

d e c i s i o n  is i n  c o n f l i c t  w i t h  Combs v .  S t a t e ,  436 So.2d 9 3  ( F l a .  

1 9 8 3 )  which  h o l d s  t h a t  c e r t i o r a r i  may o n l y  be used  where  t h e r e  is 

a " d e p a r t u r e  f r o m  t h e  e s s e n t i a l  r e q u i r e m e n t s  o f  l aw."  

F i n a l l y ,  t h e  s t a n d a r d  w h i c h  t h e  d i s t r i c t  c o u r t  o f  a p p e a l  

u s e d  t o  r e v i e w  w h e t h e r  t h e  t r i a l  c o u r t ' s  r u l i n g  s h o u l d  be 

d i s t u r b e d  c o n f l i c t s  w i t h  R u t l e d g e  v .  S t a t e ,  374 So.2d 975 ( F l a .  

1 9 7 9 ) ,  - c e r t .  - d e n .  446  U.S. 9 1 8 ,  1 0 0  S.Ct .  1844 ,  64 L.Ed.2d 267 

( 1 9 8 0 ) .  



ARGUMENT 

POINT INVOLVED 

THE DECISION OF THE FOURTH DISTRICT COURT OF 
APPEAL EXPRESSLY A N D  DIRECTLY CONFLICTS WITH 
NUMEROUS DECISIONS OF THIS COURT. 

P e t i t i o n e r  i n v o k e s  t h i s  C o u r t ' s  " c o n f l i c t "  j u r i s d i c t i o n  

u n d e r  A r t i c l e  V, § 3 ( b )  ( 3 ) ,  F l o r i d a  C o n s t i t u t i o n  ( 1 9 8 0 )  a n d  

F1a.R.App.P. 9 . 0 3 0 ( a ) ( 2 ) ( i v ) .  S a i d  r u l e  p r o v i d e s  t h a t  r e v i e w  may 

b e  s o u g h t  o f  " d e c i s i o n s  of d i s t r i c t  c o u r t s  o f  a p p e a l  t h a t :  ( i v )  

e x p r e s s l y  a n d  d i r e c t l y  c o n f l i c t  w i t h  a d e c i s i o n  o f  a n o t h e r  

d i s t r i c t  c o u r t  o f  a p p e a l  o r  o f  t h e  S u p r e m e  C o u r t  o n  t h e  same 

q u e s t  i o n  o f  l a w .  " 

C o n f l i c t  j u r i s d i c t i o n  is  p r o p e r l y  i n v o k e d  when a d i s t r i c t  

c o u r t  o f  a p p e a l  e i t h e r  (1)  a n n o u n c e s  a r u l e  o f  l a w  w h i c h  c o n -  

f  1 i c t s  w i t h  a r u l e  p r e v i o u s l y  announced  by t h e  Supreme C o u r t  o r  

a n o t h e r  d i s t r i c t ,  o r  ( 2 )  a p p l i e s  a r u l e  o f  l a w  t o  p r o d u c e  a 

d i f f e r e n t  r e s u l t  i n  a case w h i c h  i n v o l v e s  s u b s t a n t i a l l y  t h e  same 

f a c t s  a s  a n o t h e r  case. M a n c i n i  v .  S t a t e ,  3 1 2  S o . 2 d  7 3 2 ,  7 3 3  

( F l a .  1 9 7 5 ) .  

A t  b a r ,  t h e  F o u r t h  D i s t r i c t  C o u r t  o f  A p p e a l  t r e a t e d  " t h e  

s t a t e ' s  n o t i c e  o f  a p p e a l  a s  a p e t i t i o n  f o r  w r i t  o f  c e r t i o r a r i  

f r o m  a  t r i a l  c o u r t  p r e t r i a l  o r d e r  h o l d i n g  t h a t  a  m i n o r  w i t n e s s  

was i n c o m p e t e n t  t o  t e s t i f y  a t  t r i a l . . . . "  The lower c o u r t  g r a n t e d  

t h e  p e t i t i o n  f o r  w r i t  o f  ce r t io ra r i .  By e x p r e s s l y  t r e a t i n g  t h e  

s t a t e ' s  n o t i c e  o f  a p p e a l  as a w r i t  o f  c e r t i o r a r i  f r o m  a p r e t r i a l  

o r d e r  h o l d i n g  a m i n o r  w i t n e s s  i n c o m p e t e n t  t h e  d i s t r i c t  c o u r t  o f  

a p p e a l ' s  d e c i s i o n  i n  t h i s  case  c o n f l i c t s  w i t h  t h i s  C o u r t ' s  

d e c i s i o n s  o f  J o n e s  v .  S t a t e ,  C a s e  N o .  6 4 , 0 4 2  ( F l a .  O c t o b e r  1 7 ,  



1 9 8 5 )  [ 1 0  FLW 5 6 5 1  a n d  S t a t e  v .  G . P . ,  Case N o .  6 3 , 6 1 3  ( F l a .  

A u g u s t  3 0 ,  1 9 8 5 )  [ l o  FLW 4691 which  h o l d  t h a t  n o  r i g h t  t o  r e v i e w  

b y  c e r t i o r a r i  e x i s t s  i f  n o  r i g h t  t o  a p p e a l  e x i s t s .  I n  J o n e s ,  

s u p r a ,  t h i s  C o u r t  q u a s h e d  a  d i s t r i c t  c o u r t ' s  d e c i s i o n  w h e r e ,  as  

i n  t h e  p r e s e n t  c a s e ,  t h e  d i s t r ic t  c o u r t  e x p r e s s l y  s t a t e d  t h a t  a n  

u n a v a i l a b l e  a p p e a l  w o u l d  - b e  t r e a t e d  a s  a  p e t i t i o n  f o r  w r i t  o f  

c e r t i o r a r i .  T h e  i n s t a n t  d e c i s i o n  a l s o  c o n f l i c t s  w i t h  S t a t e  v .  

C .C . ,  C a s e  N o .  6 4 , 3 5 4  ( F l a .  A u g u s t  2 9 ,  1 9 8 5 )  [ l o  FLW 4351 ,  w h e r e  - 
t h i s  C o u r t  h e l d  t h a t  t h e  s t a t e  c o n s t i t u t i o n  p e r m i t s  i n t e r l o c u t o r y  

r e v i e w  o n l y  i n  cases i n  which  a n  a p p e a l  may b e  t a k e n  a s  a  m a t t e r  

o f  r i g h t .  T h e  w r i t  of c e r t i o r a r i  may n o t  b e  u s e d  t o  c i r c u m v e n t  

t h e  l i m i t a t i o n s  o n  a p p e l l a t e  r e v i e w  a s  w a s  d o n e  i n  t h i s  c a s e .  

H e n c e ,  t h e  d e c i s i o n  a t  b a r  e x p r e s s l y  a n d  d i r e c t l y  c o n f l i c t s  w i t h  

t h i s  H o n o r a b l e  C o u r t ' s  d e c i s i o n s  i n  J o n e s  v .  S t a t e ,  S t a t e  v .  G.P. 

a n d  S t a t e  v .  C . C .  o n  t h e  same q u e s t i o n  of l a w .  T h e r e f o r e ,  t h i s  

H o n o r a b l e  C o u r t  s h o u l d  g r a n t  P e t i t i o n e r ' s  p e t i t i o n  f o r  j u r i s d i c -  

t i o n .  

I n  a d d i t i o n ,  t h e  d e c i s i o n  of t h e  d i s t r i c t  c o u r t  c o n f l i c t s  

w i t h  Combs v .  S t a t e ,  4 3 6  S o . 2 d  9 3  ( F l a .  1 9 8 3 ) .  I n  Combs, t h i s  

C o u r t  h e l d  t h a t  c e r t i o r a r i  may b e  u s e d  o n l y  w h e r e  t h e r e  i s  a  

" d e p a r t u r e  f r o m  t h e  e s s e n t i a l  r e q u i r e m e n t s  of l a w . "  436 So.2d a t  

9 5 , 9 6 .  Here, t h e  d i s t r i c t  c o u r t  u s e d  c e r t i o r a r i  t o  r e v i e w  mere 

" l e g a l  error".  T h e  w r i t  of c e r t i o r a r i  was u s e d  t o  d e t e r m i n e  i f  

t h e r e  w a s  c o m p e t e n t  s u b s t a n t i a l  e v i d e n c e  t o  s u p p o r t  a  t r i a l  

c o u r t ' s  f i n d i n g  t h a t  a  m i n o r  w i t n e s s  was i n c o m p e t e n t  t o  t e s t i f y .  

T h e  t r i a l  c o u r t ' s  d e t e r m i n a t i o n  t h a t  t h e  m i n o r  w i t n e s s  was 

i n c o m p e t e n t  t o  t e s t i f y ,  i f  e r r o n e o u s ,  was " l e g a l  e r r o r "  a n d  n o t  a  



" d e p a r t u r e  f r o m  t h e  e s s e n t i a l  r e q u i r e m e n t s  o f  l a w . "  Hence  t h e  

d e c i s i o n  a t  b a r  e x p r e s s l y  a n d  d i r e c t l y  c o n f l i c t s  w i t h  t h i s  

H o n o r a b l e  C o u r t ' s  d e c i s i o n  i n  Combs v .  S t a t e ,  s u p r a .  

F i n a l l y ,  t h e  d e c i s i o n  o f  t h e  d i s t r i c t  c o u r t  c o n f l i c t s  w i t h  

t h i s  C o u r t ' s  d e c i s i o n  i n  R u t l e d g e  v .  S t a t e ,  374 So .2d  9 7 5  ( F l a .  

1 9 7 9 ) ,  - c e r t .  - d e n .  4 4 6  U . S .  9 1 8 ,  1 0 0  S.Ct .  1 8 4 4 ,  64  L.Ed.2d 267  

( 1 9 8 0 ) .  I n  R u t l e d g e ,  t h i s  C o u r t  h e l d  t h a t  a t r i a l  c o u r t ' s  r u l i n g  

o n  t h e  c o m p e t e n c y  o f  a m i n o r  w o u l d  n o t  be  d i s t u r b e d  u n l e s s  a 

" m a n i f e s t  a b u s e  o f  d i s c r e t i o n  i s  shown."  3 7 4  S o . 2 d  a t  9 7 9 .  I n  

i t s  d e c i s i o n  t h e  d i s t r i c t  c o u r t ,  r e v i e w i n g  a c o l d  record, s t a t e d  

" T h e  f a c t  t h a t  t h e  m i n o r  w i t n e s s  h a d  a n  e r r a t i c  record o f  

r e s p o n d i n g  a t  times t o  some q u e s t i o n s  w h i l e  b e i n g  u n r e s p o n s i v e  a t  

o t h e r  t imes  i s  n o t ,  i n  o u r  v i e w ,  a b a s i s  t o  a d j u d g e  h e r  n o t  

c o m p e t e n t  t o  be c a l l e d  a s  a w i t n e s s  a t  t r i a l . "  A p p e n d i x  1. 

T h u s ,  t h e  d i s t r i c t  c o u r t  h a s  d i s t u r b e d  t h e  r u l i n g  o f  t h e  t r i a l  

c o u r t  n o t  b e c a u s e  " m a n i f e s t  a b u s e  o f  d i s c r e t i o n "  was shown,  b u t  

m e r e l y  b e c a u s e  i n  t h e i r  own v i e w  t h e  w i t n e s s  was n o t  i n c o m p e t e n t .  

I t  s h o u l d  a l so  be n o t e d  t h a t  t h e  t r i a l  c o u r t ' s  r u l i n g  w a s  l a r g e l y  

b a s e d  o n  h i s  o b s e r v a t i o n  o f  t h e  w i t n e s s .  A p p e n d i x  3 .  T h e  lower 

c o u r t  m e r e l y  s u b s t i t u t e d  i t s  j u d g m e n t  f o r  t h a t  o f  t h e  lower c o u r t  

c r e a t i n g  e x p r e s s  c o n £  l i c t  w i t h  t h e  R u t l e d g e  case. 



CONCLUSION 

T h i s  C o u r t  may a n d  s h o u l d  r ev iew t h e  d e c i s i o n  o f  t h e  

d i s t r i c t  c o u r t  o f  a p p e a l  i n  t h e  e x e r c i s e  o f  i t s  c e r t i o r a r i  

j u r i s d i c t i o n .  
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