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J O H N  McINTOSH, P e t i t i o n e r ,  

V S  . 
STATE OF FLORIDA, Respondent .  

[AUGUST 21, 1986 I 

BARKETT, J .  

W e  have f o r  r ev iew S t a t e  v .  McIntosh,  475 So.2d 973 ( F l a .  

4 t h  DCA 1 9 8 5 ) ,  which d i r e c t l y  and e x p r e s s l y  c o n f l i c t s  w i t h  t h i s  

C o u r t ' s  d e c i s i o n s  i n  J o n e s  v .  S t a t e ,  477 So.2d 566  la. 1 9 8 5 ) ,  

and S t a t e  v.  C . C . ,  476 So.2d 1 4 4  ( F l a .  1 9 8 5 ) .  W e  have  

j u r i s d i c t i o n .  A r t .  V ,  5 3  ( b )  ( 3 )  , F l a .  Cons t .  

The t r i a l  c o u r t  e n t e r e d  a  p r e t r i a l  o r d e r  h o l d i n g  t h a t  a  

minor w i t n e s s  was incompetent  t o  t e s t i f y  a g a i n s t  McIntosh which 

t h e  s t a t e  appea led .  The d i s t r i c t  c o u r t  de te rmined  t h a t  t h e  s t a t e  

had no d i r e c t  r i g h t  of  a p p e a l ,  t r e a t e d  t h e  a p p e a l  a s  a  p e t i t i o n  

f o r  c e r t i o r a r i ,  and o v e r t u r n e d  t h e  o r d e r .  

McIntosh con tends  t h a t  because  t h e  d i s t r i c t  c o u r t  found 

t h a t  t h e  s t a t e  had no r i g h t  t o  d i r e c t l y  a p p e a l  t h e  p r e t r i a l  

o r d e r , *  i t  was w i t h o u t  a u t h o r i t y  t o  a f f o r d  review by way of 

c e r t i o r a r i .  W e  a g r e e .  

I n  C . C . ,  476 So.2d a t  146,  w e  h e l d  t h a t  t h e  s t a t e  i s  

e n t i t l e d  t o  i n t e r l o c u t o r y  review o n l y  i n  t h o s e  cases where a n  

a p p e a l  may b e  t a k e n  a s  a m a t t e r  of  r i g h t .  I n  S t a t e  v .  G.P., 476 

*Whether t h e  d i s t r i c t  c o u r t ' s  d e t e r m i n a t i o n  i n  t h i s  r e g a r d  
i s  c o r r e c t  i s  n o t  b e f o r e  u s .  



S o . 2 d  1 2 7 2  ( F l a .  1 9 8 5 )  , w e  h e l d  t h a t  no r i g h t  of r e v i e w  b y  

ce r t io ra r i  e x i s t s  i n  t h e  absence of a r i g h t  of appeal.  S e e  a l s o  -- 

Jones ,  4 7 7  S o . 2 d  a t  5 6 6  ( a p p e l l a t e  c o u r t  cannot  a f f o r d  r e v i e w  t o  

t h e  s t a t e  by w a y  of c e r t i o r a r i  w h e n  t h e  s t a te  has  no s t a t u t o r y  o r  

other  cognizab le  r i g h t  t o  appeal t h e  j u d g m e n t  sough t  t o  be 

r e v i e w e d )  . 
A c c o r d i n g l y ,  w e  quash t h e  d e c i s i o n  b e l o w  on t h e  a u t h o r i t y  

of C . C . ,  G . P . ,  and Jones. -- 
I t  i s  so ordered. 

MCDONALD, C . J . ,  and A D K I N S ,  BOYD, OVERTON, E H R L I C H  and SHAW, JJ . ,  
C o n c u r  

NOT F I N A L  U N T I L  T I M E  E X P I R E S  TO F I L E  REHEARING MOTION A N D j  I F ' F I L E D ,  
DETERMINED. 



A p p l i c a t i o n  f o r  Review o f  t h e  D e c i s i o n  o f  t h e  D i s t r i c t  C o u r t  
of Appeal  - Direc t  C o n f l i c t  of D e c i s i o n s  

F o u r t h  D i s t r i c t  - C a s e  No. 83-2648 

R i c h a r d  L .  J o r a n d b y ,  P u b l i c  Defender  and J e f f r e y  L .  Anderson,  
A s s i s t a n t  P u b l i c  Defende r ,  F i f t e e n t h  J u d i c i a l  C i r c u i t ,  W e s t  Palm 
Beach, F l o r i d a ,  

f o r  P e t i t i o n e r  

J i m  Smi th ,  A t t o r n e y  G e n e r a l  and R o b e r t  S .  J a e g e r s ,  A s s i s t a n t  
A t t o r n e y  G e n e r a l ,  West Palm Beach,  F l o r i d a ,  

for  Respondent  


