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SUMMARY OF ARGUMENT 

The present  decis ion  i s  not  i n  express and d i r e c t  con- 

f l i c t  with those cases holding t h a t  emotional and physical  trauma 

suffered  by a v ic t im i s  an i nva l i d  bas i s  f o r  departure,  where 

the trauma i s  inherent  i n  the  na tu re  of the  offense  and a de- 

pa r tu r e  sentence based on both v a l i d  and i nva l i d  reasons should 

be reversed,  and the  case remanded f o r  resentencing,  where the  

s t a t e  does not  show beyond a reasonable doubt t h a t  the  t r i a l  

court  would have rendered the same sentence i n  the  absence of 

the  i nva l i d  reasons.  



ARGUMENT 

THE PRESENT DECISION IS  NOT I N  EXPRESS 
AND DIRECT CONFLICT WITH THE DECISION 
OF THE FLORIDA SUPREME COURT I N  ALBRITTON 
V. STATE, 476 So.2d 158 (F la .  19 AND 

OF APPEAL I N  SMITH V.  STATE, 10  F.L.W. 
2370 (F la .  1st DCA Oct .  18, 1985) .  

I n  Smith v .  S t a t e ,  1 0  F.L.W. 2370 ( F l a .  1st DCA, Oct .  18 ,  

1985),  t h e  F i r s t  D i s t r i c t  Court o f  Appeal he ld  t h a t  t h e  "emotional ,  

a s  w e l l  a s  phys i ca l  trauma, s u f f e r e d  by a  v ic t im"  was an i n v a l i d  

b a s i s  f o r  depa r tu re  from t h e  sen tenc ing  g u i d e l i n e s  '!where, a s  

h e r e ,  t h e  trauma t o  which t h e  t r i a l  c o u r t  r e f e r s  i s  i n h e r e n t  i n  

t h e  n a t u r e  of  t h e  o f f e n s e . "  On t h e  b a s i s  on t h e  d e c i s i o n  i n  

Smith, t h e  p e t i t i o n e r  f i n d s  express  and d i r e c t  c o n f l i c t  wi th  

t h e  p r e s e n t  dec i s ion .  However, t h e  on ly  s i m i l a r i t i e s  between 

t h e  Smith d e c i s i o n  and t h e  p r e s e n t  d e c i s i o n  i s  t h e  f a c t  t h a t  bo th  

defendants were convicted of sexua l  b a t t e r y .  

The i n j u r y  t o  t h e  v i c t im  i n  t h e  p r e s e n t  c a s e ,  u n l i k e  

t h a t  i n  Sm$th, i s  n e i t h e r  i n h e r e n t  i n  t h e  o f f e n s e  nor  proper ly  

considered by t h e  sen tenc ing  g u i d e l i n e s  i n  s c o r i n g .  While t h e  

e l i m i n a t i o n  of unwarranted d i s p a r i t y  i n  sen tenc ing  i s ,  indeed ,  

a noble  g o a l ,  t h e  f a c t  remains t h a t  n o t  a l l  c a t e g o r i e s  of crimes 

o r  a l l  s exua l  b a t t e r i e s  a r e  i n  p a r i t y  w i th  one a n o t h e r .  It i s  

f o r  t h i s  reason ,  t h a t  F l o r i d a  Rule of Criminal  Procedure 3.701(b) 

( a ) ,  s t a t e s  t h a t ,  " the  pena l ty  imposed should be  commensurate 

w i t h  t h e  s e v e r i t y  of  t h e  convic ted  o f f e n s e  and t h e  circumstances 

surrounding t h e  o f f e n s e . "  The c i rcumstances  surrounding t h e  

o f f e n s e  i n  t h e  p r e s e n t  c a s e  a r e  t o t a l l y  d i s s i m i l a r  from t h e  c i r -  

cumstances i n  Smith, supra .  I n  t h e  p r e s e n t  c a s e ,  t h e  v i c t i m  was 



an e s p e c i a l l y  s u s c e p t i b l e  s i n g l e  female and was more phys ica l ly  

and emotionally traumatized than t h e  average v ic t im of t h i s  

degree of sexual b a t t e r y .  She was a  s l i g h t  female, weighing 

approximately 108 pounds, whi le  t h e  defendant i s  a  stocky , muscu- 

l a r  male. She was bru ised  by t h e  defendant 's  fo rceab le  a t t a c k .  

She was, no doubt, i n  t e r r o r  t h a t  she would be abducted and k i l l e d .  

Af te r  t h e  defendant 's  a r r e s t ,  t h e  defendant was diagnosed a s  

having a c t i v e  i n f e c t i o u s  h e p a t i t i s .  The v ic t im had t o  be in -  

formed of t h i s  f a c t ,  and on two occasions had t o  undergo blood 

t e s t i n g  and t h e  adminis t ra t ion  of a n t i b i o t i c s ,  and l i v e  wi th  

t h e  f e a r  t h a t  she may con t rac t  t h i s  se r ious  d i sease .  Her stigma 

a s  a  r ape  v ic t im i n  t h e  community i n  which she l i v e s  i s  con- 

t inued a s  due t o  he r  economic condi t ion she i s  forced  t o  con- 

t i n u e  t o  work a t  t h i s  same s t o r e .  Thus, the  v ic t im i n j u r y  and 

the  circumstances of t h e  way t h e  present  crime was committed a r e  

d i s s i m i l a r  from t h e  f a c t u a l  scenar io  i n  Smith, and warranted a  

more severe  sentence.  Furthermore, un l ike  t h e  v ic t im i n  Smith, 

t h e  trauma was no t  inherent  i n  t h e  na tu re  of t h e  o f fense  i t s e l f ,  

bu t  was a l s o  a  r e s u l t  of t h e  circumstances of t h e  way the  crime 

was committed, including t h e  time t h e  crime was committed, i .  e . ,  

while  the  defendant had a c t i v e  i n f e c t i o u s  h e p a t i t i s .  The de- 

fendant was t h e  moving f o r c e  which s e t  these  events and c i r -  

cumstances i n t o  ex i s t ence  and i t  was proper f o r  t h e  t r i a l  judge 

t o  consider  them i n  sentencing.  Thus, t h e  Smith dec i s ion  and 

t h e  present  dec is ion  being f a c t u a l l y  d i s t i n c t ,  t h e r e  i s  no ex- 

press  and d i r e c t  c o n f l i c t  between t h e  two dec i s ions .  

The a l l eged  c o n f l i c t  between t h e  present  dec i s ion  and 



Alb r i t t on  v .  S t a t e ,  476 So.2d 158 (Fla.  1985), presupposes t h a t  

c o n f l i c t  e x i s t s  between the  present  dec is ion  and Smith, and t ha t  

the present  decis ion i s  incor rec t  while  the  decis ion  i n  Smith i s  

co r r ec t .  Thus, i t  i s  c l e a r  t h a t  the re  i s  no c o n f l i c t  between 

t he  present  dec is ion  and t h i s  c o u r t ' s  decis ion i n  A lb r i t t on ,  as  

any such c o n f l i c t  presupposes t h a t  c o n f l i c t  w i l l  be found be- 

tween the  present  case  and Smith, and t he r e  w i l l  be no c o n f l i c t  

between t he  present  dec is ion  and A lb r i t  ton u n t i l  such c o n f l i c t  

with Smith i s  f i r s t  found. The F i f t h  D i s t r i c t  Court of Appeal 

found none of the  w r i t t e n  reasons f o r  departure t o  be  i nva l i d ,  

thereby requi r ing  the  s t a t e  t o  show beyond a  reasonable doubt 

t h a t  t h e  t r i a l  court  would have rendered the  same sentence even 

i n  the  absence of cons idera t ion  of the  i nva l i d  reasons.  Thus, 

t h e  only i s sue  i n  t h i s  p e t i t i o n  i s  whether c o n f l i c t  e x i s t s  be- 

e tween the  present  dec is ion  and the  decis ion of the F i r s t  D i s t r i c t  

Court of Appeal i n  Smith v .  S t a t e ,  m. 



CONCLUSION 

The dec is ion  of the  D i s t r i c t  Court of Appeal, F i f t h  

D i s t r i c t ,  t h a t  t h e  p e t i t i o n e r  J e s s i e  G .  Lerma seeks t o  have r e -  

viewed i s  n o t  i n  d i r e c t  and express c o n f l i c t  wi th  the  dec is ion  

of t h e  D i s t r i c t  Court of Appeal, F i r s t  D i s t r i c t  i n  t h e  case  of 

Smith v .  S t a t e ,  10 F.L.W. 2370 (Fla .  1 s t  DCA, Oct. 18 ,  1985), 

nor i s  t h e  p resen t  dec is ion  i n  d i r e c t  and express c o n f l i c t  wi th  

any dec is ion  of t h i s  c o u r t .  Because of t h e  reasons and au thor i -  

t i e s  s e t  f o r t h  i n  t h i s  b r i e f ,  i t  i s  submitted t h a t  the  dec is ion  

i n  t h e  present  case i s  c o r r e c t  and does no t  c o n f l i c t  wi th  the  

dec is ions  of t h i s  cour t  o r  o t h e r  d i s t r i c t  c o u r t s ,  and t h i s  c o u r t ,  

t h e r e f o r e ,  should dec l ine  t o  exe rc i se  i t s  d i sc re t ionary  j u r i s -  

d i c t i o n  t o  hear t h i s  cause.  
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