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SUMMARY OF ARGUHENT 

None of t h e  reasons given by t h e  t r i a l  cour t  t o  j u s t i f y  

depar ture  i n  t h i s  c a s e ,  i . e . ,  emotional trauma t o  t h e  v ic t im,  

excessive b r u t a l i t y ,  c l e a r  premeditat ion,  t h e  dangerousness of 

t h e  defendant and t h e  f a c t  he was deserving of g r e a t e r  punish- 

ment than provided by the  gu ide l ines ,  f a l l  i n t o  any of t h e  

t h r e e  p roh ib i t ed  ca tegor i e s  s e t  ou t  by t h i s  cour t  i n  S t a t e  v .  

Mischler ,  11 F.L.W. 139 (F la .  A p r i l  3 ,  1986) and t h e  sentence 

should be aff i rmed.  



ARGUMENT 

THE SENTENCE IMPOSED BY THE TRIAL COURT 
WAS NOT EXCESSIVE AND WAS BASED ON VALID 
REASONS FOR DEPARTING FROM THE SENTENCING 
GUIDELINES. 

An a p p e l l a t e  c o u r t ' s  f u n c t i o n  i n  a sen tenc ing  g u i d e l i n e s  

c a s e  i s  merely t o  review t h e  reasons  given t o  suppor t  depa r tu re  

and determine whether t h e  t r i a l  c o u r t  abused i t s  d i s c r e t i o n  i n  

f i n d i n g  t h o s e  reasons  " c l e a r  and convincing."  A r ea son  which i s  

p r o h i b i t e d  by t h e  g u i d e l i n e s  themselves ,  can never  b e  used t o  

j u s t i f y  d e p a r t u r e .  Fac to r s  a l r e a d y  taken i n t o  account i n  ca lcu-  

l a t i n g  t h e  g u i d e l i n e s  s c o r e  can never  suppor t  d e p a r t u r e .  A c o u r t  

cannot u s e  an i n h e r e n t  component o f  t h e  crime i n  ques t ion  t o  j u s -  

t i f y  depa r tu re .  I f  any of  t h e  reasons  g iven  by t h e  t r i a l  c o u r t  

t o  j u s t i f y  d e p a r t u r e  f a l l  i n t o  any of  t h e  t h r e e  above-mentioned 

c a t e g o r i e s ,  an a p p e l l a t e  c o u r t  i s  o b l i g a t e d  t o  f i n d  t h a t  d e p a r t u r e  

I I i s  improper.  Clear  and convincing" reasons  r e q u i r e  t h a t  t h e  

f a c t s  suppor t ing  t h e  reasons  b e  c r e d i b l e  and proven beyond a r e a -  

sonable  doubt .  The reasons  themselves,  must be o f  such weight  

as t o  produce, i n  t h e  mind of  t h e  judge,  a f i r m  b e l i e f  o r  convic-  

t i o n ,  wi thout  h e s i t a n c y ,  t h a t  d e p a r t u r e  i s  war ran ted .  S t a t e  v .  

Misch le r ,  11 F.L.W. 139 ( F l a .  A p r i l  3 ,  1986).  

I n  t h e  p r e s e n t  c a s e ,  none o f  t h e  reasons  g iven  by t h e  t r i a l  

c o u r t  t o  j u s t i f y  depa r tu re  f a l l  i n t o  any of t h e  t h r e e  p r o h i b i t e d  

c a t e g o r i e s ,  a r e  suppor ted  by c r e d i b l e  f a c t s  never  cha l lenged  below 

as n o t  proven beyond a r ea sonab le  doubt and a r e  o f  such weight  as 

t o  produce i n  t h e  mind of  t h e  judge,  a f i r m  b e l i e f  o r  conv ic t ion ,  

wi thout  h e s i t a n c y ,  t h a t  depa r tu re  i s  war ran ted .  

• Although t h e  a p p e l l a n t  cha l lenges  every u t t e r a n c e  by the  



t r i a l  judge as an  i n v a l i d  reason  f o r  d e p a r t u r e ,  i t  i s  c l e a r  t h a t  

t h e  m a j o r i t y  of t h e  s ta tements  c o n s i s t  of f a c t u a l  background i n  

suppor t  of  t h e  reasons  and,  t h u s ,  i t  i s  t h e  op in ion  of t h e  F i f t h  

D i s t r i c t  Court of  Appeal on r ehea r ing  t h a t  must b e  looked t o  i n  

determining t h e  v a l i d i t y  o f  t h e  reasons  f o r  d e p a r t i n g  from t h e  

g u i d e l i n e s  recommended sen tence  (R 7-9) .  The a p p e l l a n t  cannot 

hope t o  p r e v a i l  by d i s s e c t i n g  f a c t u a l  background and s e t t i n g  up 

i n v a l i d  reasons  f o r  d e p a r t u r e  and v i r t u a l l y  i gno r ing  t h e  a n a l y s i s  

of  t h e  d i s t r i c t  c o u r t .  

I n  i t s  op in ion ,  t h e  d i s t r i c t  c o u r t  found t h a t  v i c t i m  i n j u r y  

and trauma c o n s t i t u t e  a v a l i d , c l e a r  and convincing r ea son  t o  de- 

p a r t  from t h e  recommended r ange ,  c i t i n g  a prev ious  c a s e ,  Hankey 

v .  S t a t e ,  458 So.2d 1143 (F l a .  5 t h  DCA 1984),  which h e l d  t h a t  

emotional  trauma t o  t h e  v i c t i m  was a c l e a r  and convincing r ea son  

@ f o r  d e p a r t u r e  (R 8 ) .  This  c o u r t  e x e r c i s e d  i t s  d i s c r e t i o n a r y  

j u r i s d i c t i o n  and reviewed Hankey. Although t h i s  c o u r t  u l t i m a t e l y  

quashed t h e  d e c i s i o n  of t h e  F i f t h  D i s t r i c t  Court o f  Appeal and 

remanded w i t h  d i r e c t i o n s  t o  f u r t h e r  remand t o  t h e  t r i a l  c o u r t  f o r  

r e sen tenc ing ,  such quashal  w a s  n o t  on t h e  b a s i s  of  t h i s  p a r t i c u l a r  

reason  f o r  d e p a r t u r e .  This  c o u r t  s t a t e d  "Emotional hardsh ip  on 

t h e  v i c t i m  may, i f  t h e  f a c t s  d i c t a t e ,  suppor t  d e p a r t u r e .  How- 

e v e r ,  t h e  f a c t s  suppor t ing  t h e  r ea son  must be  c r e d i b l e  and proven 

beyond a r ea sonab le  doubt."  Hankey v .  S t a t e ,  11 F.L.W. 137, 138 

( F l a ,  A p r i l  3 ,  1986) .  This c o u r t  u l t i m a t e l y  found t h a t  t h e  t r i a l  

c o u r t  abused i t s  d i s c r e t i o n  because t h e  on ly  evidence t h a t  t h e  

v i c t i m  s u f f e r e d  emotional  trauma were t h e  b l anke t  a s s e r t i o n s  of 

t h e  t r i a l  c o u r t  t o  t h a t  e f f e c t .  That i s  no t  t h e  c a s e  h e r e ,  f o r ,  e 



a s  t h e  appe l l an t  po in t s  o u t ,  t he  t r i a l  cour t  based i t s  depar ture  

sentence on t h e  testimony of t h e  i n v e s t i g a t i n g  o f f i c e r  and t h e  

d i s t r i c t  cour t  found record  support  f o r  t h e  t r i a l  judge 's  f i n d -  

ings on a l l  po in t s  (R 8 ) .  

The emotional trauma of t h e  v ic t im i s  c l e a r l y  supported by 

t h e  r ecord .  The precepts  of S t a t e  v .  Cote, 11 F.L.W. 137 ( F l a .  

Apr i l  3 ,  1986) a r e  not  v i o l a t e d  because f e a r  o r  trauma a r e  no t  

elements of a  sexual  b a t t e r y  through use  of s l i g h t  f o r c e ,  whi le  

f e a r  o r  trauma i s  a  necessary element of aggravated a s s a u l t .  

Even i f  such trauma could be considered an inhe ren t  component 

of sexual  b a t t e r y  through s l i g h t  f o r c e ,  t h e  emotional trauma was 

unusual ly  g r e a t e r  than t h e  trauma n e c e s s a r i l y  contained i n  t h e  

elements of t h e  crime. See,  Davis v .  S t a t e ,  458 So.2d 42 ( F l a .  
P 

4 t h  DCA 1984). The record  r e f l e c t s  t h a t  t h e  v ic t im w a s :  twice 

threa tened  wi th  having he r  t h r o a t  c u t ;  s u f f e r e d  through forced  

i n t e r c o u r s e  and f e l l a t i o ,  be l ieved  she was t o  be abducted; was 

only a  s l i g h t  female menaced by t h e  stocky muscular defendant 

whose a c t i o n s  l e d  h e r  t o  b e l i e v e  she  may be k i l l e d ;  f ea red  she 

had cont rac ted  i n f e c t i o u s  h e p a t i t i s  a s  a  r e s u l t  of t h e  sexual  

b a t t e r y , a f t e r  being so diagnosed,and had t o  undergo t e s t i n g  and 

take  a n t i b i o t i c s ;  and has t o  cont inue  working a t  t h e  same s t o r e  

wi th  t h e  st igma of being a  rape  v i c t i m  because of h e r  economic 

s i t u a t i o n  (R 8 ) .  The circumstances of such psychological  trauma 

c e r t a i n l y  do not  inhe re  i n  the  t y p i c a l  sexual  b a t t e r y  wi th  s l i g h t  

f o r c e ,  nor  a r e  they anywhere contemplated i n  t h e  scheme o r  ma t r ix  

of t h e  gu ide l ines ,  so a s  t o  run a fou l  of Hendrix v .  S t a t e ,  475 

So. 2d 1218 (F la .  1985). 



While t h e  a p p e l l a n t  argues  t h a t  v i c t i m  i n j u r y  i s  scored  and 

cannot a l s o  be  a f a c t o r  suppor t ing  a depa r tu re  sen tence ,  t h e  f a c t  

remains t h a t  psychologica l  i n j u r y  i s  n o t  s o  s co red .  Although 

t h e  d i s t r i c t  c o u r t  made a  pass ing  r e f e r e n c e  t o  v i c t i m  i n j u r y ,  i t  

w a s  i n  conjunc t ion  w i t h  trauma and t h e  c i t a t i o n  t o  Hankey con- 

c l u s i v e l y  r e f l e c t s  t h e  d i s t r i c t  c o u r t  was speaking of psycholo- 

g i c a l  i n j u r y  o r  trauma. 

That exces s ive  b r u t a l i t y  w a s  used i n  t h e  commission of t h e  

crime f i n d s  r eco rd  suppor t  i n  t h e  b r u i s e s  i n f l i c t e d  on t h e  v i c -  

t im,  t h e  d i f f e r e n c e  i n  s i z e  between t h e  v i c t i m  and defendant and 

h i s  t h r e a t s  t o  c u t  h e r  t h r o a t  and abduct  h e r .  C e r t a i n l y ,  t h e  usua l  

s exua l  b a t t e r y  through " s l i g h t "  f o r c e  does no t  have such menacing 

and manhandling a s p e c t s  t o  i t ,  and such f a c t o r s  a r e  n o t  taken i n t o  

account i n  c a l c u l a t i n g  t h e  g u i d e l i n e s  s co re ,  a r e  n o t  i n h e r e n t  

components of  t h e  crime o r  p r o h i b i t e d  by t h e  g u i d e l i n e s ,  as such 

manhandling wh i l e  n o t  common t o  t h e  average sexua l  b a t t e r y  w i t h  

s l i g h t  f o r c e ,  f a l l s  somewhat s h o r t  of a f a c t o r  r e l a t i n g  t o  t h e  i n -  

s t a n t  o f f ense  f o r  which conv ic t ion  has n o t  been ob ta ined .  The 

i n s t a n t  f a c t o r  i s  j u s t  t h e  s o r t  of  reason  r e f e r r e d  t o  i n  F l o r i d a  

Rule of Criminal  Procedure Statement of  Purpose b .  3 :  "The pena l ty  

imposed should be commensurate w i t h  t h e  s e v e r i t y  o f  t h e  convic ted  

of fense  and t h e  c i rcumstances  surrounding t h e  o f f e n s e . "  (Emphasis 

added) .  Such c i rcumstance does n o t  r i s e  t o  t h e  l e v e l  of suppor t -  

i ng  a h ighe r  charge o r  an uncharged crime. 

The d i s t r i c t  c o u r t  a l s o  found t h a t  one o f  t h e  c i rcumstances  

of t h e  way t h e  crime was committed w a s  " c l e a r  p remedi ta t ion ."  

D i s t r i c t  c o u r t s  have s p e c i f i c a l l y  h e l d  t h a t  p remedi ta t ion  i s  an  



i n a p p r o p r i a t e  r ea son  f o r  depa r t i ng  from t h e  g u i d e l i n e s .  The 

d e c i s i o n s ,  however, were based on robbery conv ic t ions  and t h e  

premise t h a t  p remed i t a t i on  i s  an  i n h e r e n t  component of  any rob- 

bery  and hence,  may b e  p rope r ly  viewed as a l r e a d y  embodied i n  

t h e  g u i d e l i n e s  recommended sen tenc ing  range .  Carney v .  S t a t e ,  

458 S0.2d 13 ( F l a .  1st DCA 1984);  Knowlton v .  S t a t e ,  466 So.2d 

278 ( F l a .  4 t h  DCA 1985) ; Cart'er v . '  S ' t a t e ,  468 So. 2d 276 (F l a .  1st 

DCA 1985).  Premedi ta t ion  and c a l c u l a t i o n  a r e  synonymous concepts  

and t h e  reasoning  of t h e  F i r s t  D i s t r i c t  Court of  Appeal i n  

Cas t ee l  v .  S t a t e ,  481 So.2d 72, 74 ( F l a .  1s t  DCA 1986) should b e  

a p p l i e d  t o  t h e  p r e s e n t  ca se :  

The second r ea son  recognizes  t h e  c a l c u l a t e d  
manner i n  which t h e  crime was committed. Be- 
cause  sexua l  b a t t e r y  w i t h  use  of  a  deadly 
weapon i s  no t  a s p e c i f i c  i n t e n t  cr ime,  t h e  
c a l c u l a t e d  manner i n  which it  was committed 
i s  n o t  a  necessary  element and t h e r e f o r e  n o t  
cons idered  i n  t h e  e s t ab l i shmen t  of  t h e  r e -  
commended g u i d e l i n e s  range .  This t oo  i s  a 
v a l i d  reason  f o r  d e p a r t u r e .  

This  c o u r t  has  p rev ious ly  recognized t h e  u s u a l  impulsive- 

ness  o r  s p o n t a n e i t y  involved i n  a  s exua l  b a t t e r y .  Doyle v .  S t a t e ,  

460 So.2d 353, 358 ( F l a .  1984) ( " I t  i s  a t r a g i c  r e a l i t y  t h a t  t h e  

murder of  a  r a p e  v i c t i m  i s  a l l  t o o  f r e q u e n t l y  t he  cu lmina t ion  o f  

t h e  same h o s t i l e - a g g r e s s i v e  impulses which t r i g g e r e d  t h e  i n i t i a l  

a t t a c k  and n o t  a reasoned a c t  mot ivated p r i m a r i l y  by t h e  d e s i r e  

t o  avoid d e t e c t i o n " ) .  It i s  c l e a r  t h a t  p remedi ta t ion  i s  n o t  an  

i n h e r e n t  component of  t h e  p r e s e n t  cr ime,  no r  i s  i t  p r o h i b i t e d  by 

any of t h e  remaining c a t e g o r i e s  s e t  o u t  i n  Mischler .  The f a c t  

t h a t  an  abo r t ed  kidnapping may a l s o  have been contemplated makes 

t h i s  f a c t o r  no l e s s  compell ing i n  t h e  con tex t  of  t h e  s exua l  



b a t t e r y .  Moreover, t h e  f a c t s  show t h a t  t h e  appe l l an t  immediately 

grabbed t h e  v ic t im and forced her  i n t o  t h e  back of t h e  s t o r e  

a f t e r  she  f i n i s h e d  wai t ing  on another  customer. 

The l a s t  reason given f o r  depar t ing  i s  t h a t  "Lerma i s  a 

dangerous ind iv idua l ,  and t h a t  he i s  deserving of g r e a t e r  punish- 

ment than t h a t  recommended by the  guide l ines ."  That Lerma i s  a 

dangerous ind iv idua l  i s  f u l l y  supported by the  record i n  t h i s  

case  i n  h i s  ac t ions  during the  sexual  b a t t e r y  and such reason 

does not  run a fou l  of Hendrix, because i t  i s  not  based i n  any 

way upon p r i o r  convict ions.  That he i s  deserving of g r e a t e r  

punishment than t h a t  recommended by the  guide l ines  does not  

merely r e f l e c t  a genera l  disagreement with t h e  guide l ines  sen- 

tence.  - See, Sabb v .  S t a t e ,  479 So.2d 845 (Fla .  1st DCA 1985), 

but  i s  based on t h e  f ind ing  of dangerousness, which i s  nowhere 

• contemplated by o r  taken i n t o  account by the  gu ide l ines .  

L a s t l y ,  t h e  appe l l an t  challenges the  length  of t h e  depart-  

u r e  sentence.  Based on t h e  reasons f o r  depar ture ,  youthful  age, 

l ack  of c r iminal  h i s t o r y  and an admission of substance abuse, 

t h e  F i f t h  D i s t r i c t  Court of Appeal concluded t h a t  "reasonable 

judges could impose d i s p a r a t e  sentences i n  t h i s  case" and a f -  

firmed t h e  sentence.  This i s  the  c o r r e c t  r e s u l t .  A l b r i t t o n  v .  

S t a t e ,  476 So.2d 158, 160 (Fla .  1985) ; Canakaris v .  Canakaris, 

382 So.2d 1197, 1203 (Fla .  1980). In  the  present  case ,  t h e  

t r i a l  c o u r t ' s  d i sc re t ionary  power was not  exercised i n  accord- 

ance wi th  the  whim o r  capr i ce  of the  judge and the  d i s t r i c t  cour t  

u t i l i z e d  t h e  proper s tandard of review of the  ex ten t  of depart-  

u r e  from a gu ide l ine  sentence a s  s e t  f o r t h  by t h i s  c o u r t .  a 



CONCLUSION 

Because of t h e  reasons and a u t h o r i t i e s  s e t  f o r t h  i n  t h i s  

b r i e f ,  i t  i s  submitted t h a t  t h e  dec i s ion  i n  t h e  p resen t  case  i s  

c o r r e c t  and should be approved by t h i s  cour t  a s  t h e  c o n t r o l l i n g  

law of t h i s  s t a t e  and t h a t  t h e  c o n f l i c t i n g  dec i s ion  of t h e  

D i s t r i c t  Court of Appeal, F i r s t  D i s t r i c t  should be quashed. 
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