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SUMMARY OF THE ARGUMENT 

T h i s  b r i e f  addresses t h e  U n i t e d  S t a t e s  Supreme C o u r t ' s  

r e c e n t  d e c i s i o n  i n  Booth  v .  Mary land ,  and t h e  impact it h a s  o n  

t h e  i n s t a n t  case. 

The C o u r t  i n  Booth  h e l d  it u n c o n s t i t u t i o n a l  for a j u r y  t o  

c o n s i d e r  v i c t i m  impact s t a t e m e n t s  a t  t h e  s e n t e n c i n g  p h a s e  of a 

c a p i t a l  murder  t r i a l .  N e i t h e r  t h e  Adduchio  tape no r  t h e  

p r o s e c u t o r ' s  s t a t e m e n t s  f a l l  w i t h i n  t h i s  category. 

F i r s t ,  w i t h  r e g a r d  to t h e  Adduchio  tape, t h i s  tape d i d  n o t  

f o c u s  o n  t h e  c h a r a c t e r  and r e p u t a t i o n  of t h e  v i c t i m .  The tape 

was i n t r o d u c e d  t o  show t h e  d e f e n d a n t ' s  p e r s o n a l  r e s p o n s i b i l i t y  

and moral g u i l t .  The e v i d e n c e  f o c u s e d  on  t h e  c h a r a c t e r  of t h e  

i n d i v i d u a l  d e f e n d a n t  and t h e  c i r c u m s t a n c e s  of t h e  crime. 

L i k e w i s e ,  t h e  p r o s e c u t o r ' s  comments described t h e  

c i r c u m s t a n c e s  of t h e  crime and t h e  c h a r a c t e r  of t h e  d e f e n d a n t  n o t  

t h e  v i c t i m .  

A p p e l l a n t  also asser ts  t h a t  h i s  c o n s t i t u t i o n a l  r i g h t s  were 

v i o l a t e d  by t h e  s t a t e ' s  i n t r o d u c t i o n  a t  t h e  s e n t e n c i n g  h e a r i n g  of 

VIS made by t h e  a u n t  and mother of t h e  v i c t i m .  I n i t i a l l y ,  y o u r  

appellee would s u b m i t  t h a t  t h i s  claim is p r o c e d u r a l l y  barred as  

a p p e l l a n t  d i d  n o t  object t o  a d m i s s i o n  of t h e  t e s t i m o n y  of t h e  

v i c t i m '  s f a m i l y  . 
A d d i t i o n a l l y ,  Booth  is d i s t i n g u i s h a b l e  o n  t h e  merits f r o m  

t h e  i n s t a n t  case. 

I n  F lo r ida ,  u n l i k e  Mary l and ,  it is n o t  t h e  j u r y  who 

u l t i m a t e l y  imposes t h e  d e a t h  p e n a l t y ,  and i n  t h i s  case, it was 
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n o t  t h e  j u r y  who h e a r d  t h e  p o t e n t i a l l y  damaging i n f o r m a t i o n .  For 

0 Booth  to  c o n t r o l  t h i s  case t h e  C o u r t  would h a v e  to  assume t h e r e  

is no  d i f f e r e n c e  i n  t h e  r i s k  t h a t  a j u r y  m i g h t  ac t  a r b i t r a r i l y  

and  c a p r i c i o u s l y  and t h e  r i s k  t h a t  a j u d g e  w i l l  act  a r b i t r a r i l y  

and c a p r i c i o u s l y .  T h i s ,  a c c o r d i n g  to  F lo r ida  law, is n o t  a n  

acceptable a s s u m p t i o n  s i n c e  t h e  j u d g e  is presumed to  f o l l o w  t h e  

law and t h e r e  is no  i n d i c a t i o n  t h i s  j u d g e  d e v i a t e d  from t h e  

s t r i c t u r e s  of t h e  law. 

N o t  o n l y  is t h e  j u d g e  presumed to  follow t h e  law, t h e r e  is 

no  i n d i c a t i o n  i n  t h i s  case t h a t  t h e  t r i a l  j u d g e  departed f rom t h e  

r e q u i r e m e n t s  o f  law. 

S h o u l d  t h i s  C o u r t  dec ide  t h a t  t h e r e  was e r ror ,  t h i s  C o u r t  

may, on  t h e  record b e f o r e  it, c o n s t i t u t i o n a l l y  r ewe igh  t h e  

a g g r a v a t i n g  and m i t i g a t i n g  c i r c u m s t a n c e s  and make  a d e t e r m i n a t i o n  

i n  t h i s  case t h a t  d e a t h  is t h e  proper s e n t e n c e .  
0 

Whi le  Boo th  does n o t  address t h e  propriety o f  a n  harmless 

error a n a l y s i s ,  it c l ea r ly  does n o t  p r e v e n t  s u c h  a n a l y s i s .  Even 

i f  t h e  mere h e a r i n g  of t h e  V I S  t e s t i m o n y  by t h e  j u d g e  is t h o u g h t  

t o  be u n c o n s t i t u t i o n a l l y  r i s k y ,  it is w e l l  e s t a b l i s h e d  t h a t  e v e n  

c o n s t i t u t i o n a l  errors  c a n  be h a r m l e s s .  See, Chapman v .  

C a l i f o r n i a ,  386 U . S .  18, 8 7  S . C t .  824 ,  1 7  L.Ed.2d 705 (1967)  and  

p rogeny .  

A c c o r d i n g l y ,  t h e  S t a t e  s u g g e s t s  t h a t ,  o n  t h e  record before 

i t ,  t h i s  H o n o r a b l e  Cour s h o u l d  f i n d  t h a t  e r ror ,  i f  any ,  was 

h a r m l e s s .  Tompkins  v .  S t a t e ,  502 So.2d 415 (F l a .  1 9 8 7 ) .  
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ISSUE X I I- A  

HOW THE U N I T E D  STATES SUPREME COURT'S DECISION 
I N  BOOTH V. MARYLAND, INFRA, IMPACTS ON THE 
PENALTY PHASE OF RICHARD RHODES' TRIAL. 

Appellant is c h a l l e n g i n g  t h e  admission o f  t h e  taped 

tement  o f  Rhodes '  p r e v i o u s  v i c t i m  ( M s .  Adduchio) and 

s t a t e m e n t s  made by t h e  prosecutor d u r i n g  argument.  H e  now claims 

r e v e r s i b l e  error  based on t h e  U n i t e d  S t a t e s  Supreme C o u r t ' s  

recent d e c i s i o n  i n  Booth v. Maryland, 482 U.S. -, 96 L.Ed.2d 

440, 107 S . C t .  - (1987) . 
While t h e  h o l d i n g  i n  Booth is d iscussed  a t  l e n g t h  i n  Issue 

X V I  o f  t h i s  Supplementa l  B r i e f ,  it is impor tan t  t o  note here t h a t  

t h e  C o u r t  h e l d  it u n c o n s t i t u t i o n a l  f o r  a j u r y  t o  c o n s i d e r  v i c t i m  

impact s t a t e m e n t s  a t  t h e  s e n t e n c i n g  phase o f  a cap i t a l  murder 

t r i a l .  N e i t h e r  t h e  Adduchio t a p e  nor t h e  prosecutor's s t a t e m e n t s  

f a l l  w i t h i n  t h i s  c a t e g o r y .  

0 

F i r s t ,  w i t h  r e g a r d  to  t h e  Adduchio tape, t h i s  tape d i d  n o t  

f o c u s  on t h e  c h a r a c t e r  and r e p u t a t i o n  o f  t h e  v i c t i m .  The  t a p e  

was i n t r o d u c e d  to  show t h e  d e f e n d a n t ' s  p e r s o n a l  r e s p o n s i b i l i t y  

and moral g u i l t .  The ev idence  focused on t h e  character of t h e  

i n d i v i d u a l  d e f e n d a n t  and t h e  c i r c u m s t a n c e s  o f  t h e  crime. 

L i k e w i s e ,  t h e  prosecutor's comments described t h e  

circumstances o f  t h e  crime and t h e  character o f  t h e  d e f e n d a n t  n o t  

t h e  v i c t i m .  

The C o u r t  i n  Booth allows t h e  admiss ion  o f  t h i s  t y p e  o f  

evidence .  Boo th  o n l y  p r o h i b i t s  t h e  admiss ion  o f  v i c t i m  impact 

-3- 
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statements 

0 defend ant 

tha t  attempt t o  define the cu lpabi l i ty  of a cap i t a l  

n terms of the good character of h i s  victim or the 

anguish suffered by t h e  community or next of k i n .  Neither the 

tape nor the prosecutor's statements are the type of evidence 

tha t  Booth prohibits .  Booth a t  4 4 8 .  

There was no error committed here and reversal  is not 

warranted. 
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ISSUE X V I  

HOW THE U N I T E D  STATES SUPREME COURT'S DECISION 
I N  BOOTH V. MARYLAND, INFRA, IMPACTS ON THE 
SENTENCING OF RICHARD RHODES. 

R i c h a r d  Rhodes  was a d j u d i c a t e d  g u i l t y  of murde r ing  Karen  

Nieradka. The p e n a l t y  p h a s e  of t h e  t r i a l  was c o n d u c t e d  and t h e  

j u r y  recommended Rhodes  be s e n t e n c e d  to  d e a t h .  Af te r  t h e  j u r y  

had  made t h e i r  recommendat ion ,  members o f  M s .  Nieradka's f a m i l y  

t e s t i f i e d  before t h e  j u d g e  as  t o  t h e  impact of t h e  v i c t i m ' s  d e a t h  

o n  them. The j u d g e  s u b s e q u e n t l y  s e n t e n c e d  Rhodes to  d e a t h .  

An appeal was t a k e n  to  t h i s  C o u r t  and b r i e f s  f i l e d .  Prior 

t o  a rgument  t h e  U n i t e d  S t a t e s  Supreme C o u r t  i s s u e d  its o p i n i o n  i n  

Boo th  v .  Mary l and ,  s u p r a .  

I n  Boo th  v .  Mary land ,  t h e  C o u r t  h e l d  t h a t  is was r e v e r s i b l e  

error to  p r e s e n t  e v i d e n c e  of t h e  impact of t h e  murder on  fami ly  0 
members to  a s e n t e n c i n g  j u r y .  T h i s  brief  w i l l  address any  impact 

of Booth  o n  t h e  case sub j u d i c e ,  i n c l u d i n g  t h e  a p p l i c a b i l i t y  of 

h a r m l e s s  error a n a l y s i s .  

The C o u r t  i n  Booth  found  t h a t  t h e  v i c t i m  impact s t a t e m e n t  

(VIS) was i r r e l e v a n t  t o  a c a p i t a l  s e n t e n c i n g  d e c i s i o n  and t h a t  

i ts a d m i s s i o n  created a c o n s t i t u t i o n a l l y  u n a c c e p t a b l e  r i s k  t h a t  

t h e  j u r y  may impose t h e  d e a t h  p e n a l t y  i n  a n  a r b i t r a r y  and 

c a p r i c i o u s  manner.  Boo th ,  however ,  does n o t  r e q u i r e  r e v e r s a l  of 

Rhodes '  s e n t e n c e .  

A p p e l l a n t  asser ts  t h a t  h i s  c o n s t i t u t i o n a l  r i g h t s  were 

v i o l a t e d  by t h e  s t a t e ' s  i n t r o d u c t i o n  a t  t h e  s e n t e n c i n g  h e a r i n g  of 

VIS made by t h e  a u n t  and mother  o f  t h e  v i c t i m .  I n i t i a l l y ,  y o u r  a 
-5- 



appellee would submit  t h a t  t h i s  claim is p r o c e d u r a l l y  b a r r e d  as 

a p p e l l a n t  d i d  n o t  object to  admiss ion  o f  t h e  t e s t imony  o f  t h e  

v i c t i m ' s  f ami ly .  I n  B o o t h ,  d e f e n s e  counsel objected and t h e  

p r o s e c u t i o n  agreed  to  l i m i t  t h e  ev idence  to t h e  r e a d i n g  o f  t h e  

s t a t e m e n t  i n s t e a d  o f  p r e s e n t i n g  l i v e  t e s t imony .  The absence of 

an o b j e c t i o n  waives  t h i s  issue f o r  appellate review. See, 

S t e i n h o r s t  v.  State,  412 So.2d 332 (F l a .  1982) and R u l e  90.104, 

Fla .  Evid.  Code. 

A p p e l l a n t  attempts to  e x c u s e  h i s  f a i l u r e  to  object to  t h e  

admiss ion  of t h e  s t a t e m e n t s  because 5921.143 (1) , Fla. S t a t . ,  

allows t h e  v i c t i m  or t h e  n e x t  o f  k i n  to  make  a s t a t e m e n t  a t  t h e  

s e n t e n c i n g  h e a r i n g .  What c o u n s e l  f a i l s  t o  p o i n t  o u t  is t h a t  t h e  

s t a t u t e  l i m i t s  t h e  c o n t e n t  o f  t h e  s t a t e m e n t s  t o  f a c t s  t h a t  re la te  

s o l e l y  t o  t h e  f a c t s  o f  t h e  case and t h e  e x t e n t  o f  any harm 

r e s u l t i n g  from t h e  crime. 5921.143(2) . Converse ly ,  under 

Maryland law, ev idence  o f  community s t a t u s  and character o f  t h e  

v i c t i m  are a d m i s s i b l e .  Booth v. Maryland, 96 L.Ed.2d a t  451 

n.9. N e v e r t h e l e s s ,  c o u n s e l  i n  B o o t h  objected. Accordingly ,  if 

Rhodes' c o u n s e l  had f e l t  t h a t  t h e  VIS were p re jud i c i a l  an  

o b j e c t i o n  would have been p r o p e r  under 5921.143 (1). T h e r e f o r e ,  

as Rhodes f a i l e d  to  make a contemporaneous object h e  is n o t  

e n t i t l e d  to  r e v e r s a l  o f  h i s  s e n t e n c e  on t h i s  p o i n t .  

A d d i t i o n a l l y ,  Booth is d i s t i n g u i s h a b l e  on t h e  merits from 

t h e  i n s t a n t  case. 

I n  F lo r ida ,  u n l i k e  Maryland, it is n o t  t h e  j u r y  who 

u l t i m a t e l y  imposes t h e  d e a t h  p e n a l t y ,  and i n  t h i s  case, it was 
n 
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n o t  t h e  j u r y  who h e a r d  t h e  p o t e n t i a l l y  damaging i n f o r m a t i o n .  For  

Booth to  c o n t r o l  t h i s  case t h e  C o u r t  would have  

is no d i f f e r e n c e  i n  t h e  r i s k  t h a t  a j u r y  might  

and c a p r i c i o u s l y  and t h e  r i s k  t h a t  a judge  w i l l  

and capr ic i o u s l y  . Th is, a c c o r d  ing  to  F l o r  i d a  

t o  assume t h e r e  

act  a r b  i t r a r  i l y  

act  a r b i t r a r i l y  

law, is n o t  an  

a c c e p t a b l e  a s sumpt ion  s i n c e  t h e  judge  is presum-d t o  f o l l o w  t h e  

l a w  and t h e r e  is no i n d i c a t i o n  t h i s  j u d g e  d e v i a t e d  from t h e  

s t r i c t u r e s  o f  t h e  l a w .  

The t r i a l  j u d g e  is presumed to  know and f o l l o w  t h e  law. 

S e c t i o n  921.141, F l a .  S t a t .  e x h o r t s  t h e  j u d g e  to  make  h i s  

d e c i s i o n ,  f o l l o w i n g  t h e  j u r y ' s  recommendation, by weighing t h e  

a g g r a v a t i n g  and m i t i g a t i n g  c i r c u m s t a n c e s .  I t  is w e l l  e s t a b l i s h e d  

t h a t  t h e  t r i a l  judge  c a n  o n l y  c o n s i d e r  t h e  s t a t u t o r i l y  

e s t a b l i s h e d  a g g r a v a t i n g  c i r c u m s t a n c e s .  S e e ,  E l l e d q e  v. S t a t e ,  

346 So.2d 998 ( F l a .  1 9 7 7 ) ,  appeal a f t e r  remand, 408 So.2d 1021,  

cer t .  d e n i e d ,  459 U . S .  981,  103 S . C t .  316,  74 L.Ed.2d 293,  

r e h e a r i n g  d e n i e d ,  459 U . S .  1137,  103 S.Ct.  771, 74 L.Ed.2d 984. 

N o t  o n l y  is t h e  j u d g e  presumed to  f o l l o w  t h e  law, t h e r e  is 

no i n d i c a t i o n  i n  t h i s  case t h a t  t h e  t r i a l  judge  d e p a r t e d  from t h e  

r e q u i r e m e n t s  o f  law. The f a c t  t h a t  s h e  h e a r d  t h e  VIS t e s t i m o n y  

d o e s  n o t  r e q u i r e  a f i n d i n g  t h a t  s h e  r e l i e d  upon it i n  h e r  

s e n t e n c i n g  d e c i s i o n .  T o  t h e  c o n t r a r y ,  t h e  j u d g e ' s  c o l l o q u y  and 

w r i t t e n  o r d e r  i n d i c a t e  t h a t  s h e  weighed o n l y  t h e  appropriate 

f a c t o r s .  The r e c o r d  shows t h a t  Judge  H a n s e l  announced h e r  

d e c i s i o n  w i t h i n  minu tes  o f  h e a r i n g  t h e  VIS. (R.2957-59) Judge 

H a n s e l ' s  o ra l  pronouncement was d e t a i l e d ,  e v i d e n c i n g  t h a t  s h e  had 
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a 
r e f l e c t e d  on t h e  d e c i s i o n  pr ior  to  s e n t e n c i n g .  

Because there  is no e v i d e n c e  t h a t  Judge  Hansel  rel ied on t h e  

v i c t i m  impact s t a t e m e n t ,  t h e  p e n a l t y  shou ld  n o t  be d i s t u r b e d  on 

appea l .  T h i s  C o u r t  h a s  i n  t h e  p a s t  r e f u s e d  to  assume t h e  judge  

had rel ied on n o n- s t a t u t o r y  a g g r a v a t i n g  f a c t o r s  when s h e  

enumerated t h e  a g g r a v a t i n g  c i r c u m s t a n c e s  and t h e  ev idence  

s u p p o r t i n g  t h o s e  f a c t o r s .  See, Rose v. S t a t e ,  472 So.2d 1155 

(F la .  1 9 8 5 ) ,  and s h o u l d  do  so i n  t h i s  case. 

S h o u l d  t h i s  C o u r t  dec ide  t h a t  there was error ,  t h i s  C o u r t  

may, on t h e  record b e f o r e  it, c o n s t i t u t i o n a l l y  reweigh t h e  

a g g r a v a t i n g  and m i t i g a t i n g  c i r c u m s t a n c e s  and make a d e t e r m i n a t i o n  

i n  t h i s  case t h a t  d e a t h  is t h e  proper s e n t e n c e .  Although t h i s  

C o u r t  h a s  expressed an u n w i l l i n g n e s s  t o  engage i n  an  independent  

e v a l u a t i o n  and reweighing o f  t h e  a g g r a v a t i n g  and m i t i g a t i n g  

c i r c u m s t a n c e s ,  see, Brown v. Wainwriqht,  392 So.2d 1327 (Fla.  

1981)-, t h i s  C o u r t  h a s  i n  e f f e c t  done so, and upheld a d e a t h  

s e n t e n c e  upon t h a t  basis.  Goode v. S t a t e ,  365 So.2d 381  ( F l a .  

1 9 7 8 ) .  The Uni ted  S ta t e s  Supreme C o u r t  l a t e r  s a n c t i o n e d  t h e  

independent  reweighing o f  t h e  a g g r a v a t i n g  and m i t i g a t i n g  

circumstances by t h e  F lo r ida  Supreme C o u r t  i n  Wainwriqht v.  

Goode, 464 U.S. 78,  104 S . C t .  378, 78 L.Ed.2d 187 (1985) .  Even 

when t h e  VIS in fo rmat ion  is e x c i s e d  from c o n s i d e r a t i o n ,  d e a t h  is 

c l e a r l y  t h e  required s e n t e n c e .  

a 

While Boo th  does n o t  address t h e  p r o p r i e t y  o f  an  harmless 

error a n a l y s i s ,  it c l e a r l y  d o e s  n o t  p r e v e n t  s u c h  a n a l y s i s .  Even 

i f  t h e  mere h e a r i n g  o f  t h e  VIS tes t imony  by t h e  judge  is though t  
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to  be  u n c o n s t i t u t i o n a l l y  r i s k y ,  it is w e l l  e s t a b l i s h e d  t h a t  even  

e c o n s t i t u t i o n a l  errors  c a n  b e  ha rmless .  See, Chapman v.  

C a l i f o r n i a ,  386 U . S .  18, 87 S .Ct .  824,  17  L.Ed.2d 705 (1967) and 

progeny.  

The t r i a l  court i n  t h e  i n s t a n t  case found f i v e  a g g r a v a t i n g  

f a c t o r s .  I n  m i t i g a t i o n  t h e  c o u r t  found some e v i d e n c e  of a l o n g  

term p e r s o n a l i t y  d i s o r d e r ,  b u t  found t h a t  Rhodes had t h e  c a p a c i t y  

t o  appreciate t h e  c r i m i n a l i t y  o f  h i s  conduc t .  (R.2960, 2986) 

There  c a n  b e  no  r e a s o n a b l e  p o s s i b i l i t y  t h a t  t h e  mere h e a r i n g  of 

t h e  VIS a f f e c t e d  t h e  s e n t e n c e  i n  t h i s  case. S e e ,  S t a t e  v. 

D i G u i l i o ,  491  So.2d 1129 ( F l a .  1 9 8 6 ) .  

A c c o r d i n g l y ,  t h e  S t a t e  s u g g e s t s  t h a t ,  on t h e  r e c o r d  b e f o r e  

it ,  t h i s  Honorable  Cour  s h o u l d  f i n d  t h a t  error ,  if any,  was 

ha rmless .  Tompkins v. S t a t e ,  502 So.2d 415 ( F l a .  1 9 8 7 ) .  
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CONCLUSION 

B a s e d  on t h e  f o r e g o i n g  arguments  and  c i t a t i o n s  of a u t h o r i t y ,  

t h e  judgment and sentence of t h e  t r i a l  court s h o u l d  be a f f i r m e d .  
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