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SUMMARY OF ARGUMENT 

I - 

The  T h i r d  D i s t r i c t  C o u r t  of A p p e a l  i n  d e t e r m i n g  t h e  

r e s u l t  i n  t h i s  c a u s e  a d o p t e d  t h e  f a c t u a l  d e t e r m i n a t i o n s  of  

t h e  t r i a l  c o u r t  a n d  a p p l i e d  them t o  t h e  correct r u l e s  of  l a w .  

A t  n o  p o i n t  i n  t h e  d e t e r m i n a t i o n  of  t h e  a p p e a l  d i d  t h e  

D i s t r i c t  C o u r t  of  A p p e a l  r e w e i g h  or r e e v a l u a t e  t h e  e v i d e n c e  

c o n s i d e r e d  by t h e  t r i a l  c o u r t .  

T h u s ,  t h e  l e g a l  p o s i t i o n  a d o p t e d  by t h e  P e t i t i o n e r s  

r e g a r d i n g  c o n f l i c t  w i t h  D e l g a d o  v .  S t r o n g ,  360 So.  2d 7 3  

( F l a .  1 9 7 8 )  a n d  cases s i m i l a r l y  h o l d i n g  is f a l l a c i o u s .  

The  d e c i s i o n  a n d  o p i n i o n  of t h e  D i s t r i c t  C o u r t  of A p p e a l  

is  n o t  i n  c o n f l i c t  w i t h  S h u l e r  v .  A l l e n ,  7 6  So .  2d 8 7 9  ( F l a .  

1 9 5 5 )  a n d  o t h e r  c a s e s  s i m i l a r l y  r e q u i r i n g  t h a t  c o n t i n u o u s  

n e g o t i a t i o n s  be  i n i t i a t e d  by t h e  b r o k e r  a n d  r e s u l t  i n  a s a l e  

o f  t h e  p r o p e r t y  i n  o r d e r  f o r  t h e  b r o k e r  t o  be c o n s i d e r e d  t h e  

p r o c u r i n g  c a u s e  o f  s a l e ,  b e c a u s e  t h e  i n s t a n t  a p p e a l  r e q u i r e s  

a p p l i c a t i o n  o f  a n  e x c e p t i o n  t o  t h a t  r u l e  of l aw w h i c h  d i s -  



p e n s e s  w i t h  t h e  c o n t i n u o u s  n e g o t i a t i o n  r e q u i r e m e n t  where t h e  

b r o k e r  h a s  been a c t u a l l y  o r  e f f e c t i v e l y  e x c l u d e d  by t h e  

s e l l e r  and /o r  buye r  f rom commencing o r  p a r t i c i p a t i n g  i n  such  

n e g o t i a t i o n s .  

The o p i n i o n  and d e c i s i o n  of t h e  T h i r d  D i s t r i c t  C o u r t  of 

Appea l  is n o t  i n  c o n f l i c t  w i t h  t h e  c a s e  of F i r s t  R e a l t y  Corp. 

o f  Boca Ra ton  v .  S t a n d a r d  S t e e l  T r e a t i n g  Co., 268 So. 2d 410 

( F l a .  4 t h  D.C.A.  1972)  and c a s e s  s i m i l a r l y  h o l d i n g  t h a t  i n  

o r d e r  t o  be c o n s i d e r e d  t h e  p r o c u r i n g  c a u s e  of s a l e  f o r  

p u r p o s e s  of e s t a b l i s h i n g  a  r i g h t  t o  a  commmission t h e  b r o k e r  

i s  n o t  r e q u i r e d  t o  have p a r t i c i p a t e d  i n  c o n t i n u o u s  

n e g o t i a t i o n s  w i t h  t h e  s e l l e r  and buye r  where  t h e  b r o k e r  h a s  

been  e x c l u d e d  by t h e  p a r t i e s  f rom such  n e g o t i a t i o n s .  

F i r s t  R e a l t y  Corp.  o f  Boca Raton  v .  S t a n d a r d  S t e e l  

T r e a t i n g  Co., 268 So. 2d 410 ( F l a .  4 t h  D.C.A.  1 9 7 2 )  is 

e n t i r e l y  c o n s i s t e n t  w i t h  t h e  D i s t r i c t  C o u r t  of Appea l s  

d e t e r m i n a t i o n  and h a s  been c i t e d  i n  t h e  o p i n i o n  a s  a  p a r t  of 

t h e  l e g a l  b a s i s  f o r  t h e  D i s t r i c t  C o u r t  of A p p e a l ' s  c o n c l u s i o n  

t h a t  t h e  t r i a l  c o u r t  a p p l i e d  an  i n c o r r e c t  r u l e  of law i n  

r e n d e r i n g  its d e c i s i o n .  



RESPONDENTS' STATEMENT OF THE CASE AND THE FACTS 

The  P e t i t i o n e r s ,  HARRY HORN a n d  SALA HORN, h i s  w i f e ,  

p u r s u a n t  t o  A r t i c l e  V, S e c t i o n  3 ( b ) ( 3 ) ,  of t h e  F l o r i d a  

C o n s t i t u t i o n  a n d  F l o r i d a  R u l e  of  A p p e l l a t e  P r o c e d u r e  

9 . 0 3 0 ( a ) ( 2 ) ( A ) ( i x )  h a v e  p e t i t i o n e d  t h e  Supreme C o u r t  o f  

F l o r i d a  f o r  r e v i e w  of t h e  T h i r d  D i s t r i c t  C o u r t  of  Appea l  of 

F l o r i d a ' s  d e c i s i o n  i n  S h e l d o n  G r e e n e  & A s s o c i a t e s ,  e t  a 1  v .  

R o s i n d a  I n v e s t m e n t s  N.V., e t  a l ,  4 7 5  So. 2d 925 ,  ( F l a .  3 r d  

D.C.A. 1 9 8 5 ) .  R o s i n d a  I n v e s t m e n t s  N.V. h a s  n o t  s o u g h t  r e v i e w  

b y  t h e  Supreme C o u r t  of F l o r i d a  of t h e  i n s t a n t  c a u s e .  

The  P e t i t i o n e r s  were c o - d e f e n d a n t s  w i t h  R o s i n d a  

I n v e s t m e n t s  N.V. i n  t h e  t r i a l  c o u r t  a n d  c o - a p p e l l e e s  b e f o r e  

t h e  D i s t r i c t  C o u r t  o f  A p p e a l .  R e s p o n d e n t s  a p p e a l e d  a n  

a d v e r s e  f i n a l  judgment  e n t e r e d  by t h e  C i r c u i t  C o u r t  i n  a  

n o n - j u r y  t r i a l .  The T h i r d  D i s t r i c t  C o u r t  o f  A p p e a l  of  

F l o r i d a  r e v e r s e d  t h e  C i r c u i t  C o u r t  d e t e r m i n a t i o n  w i t h  

d i r e c t i o n s  t o  e n t e r  a  f i n a l  judgment  i n  f a v o r  of  t h e  

R e s p o n d e n t s .  

The T h i r d  D i s t r i c t  C o u r t  of A p p e a l  s t a t e d  a t  t h e  o u t s e t  

i n  i t s  o p i n i o n  t h a t  t h e  t r i a l  c o u r t  had  b e l i e v e d  and a c c e p t e d  

t h e  b r o k e r ' s  v e r s i o n  of t h e  c r u c i a l  f a c t s  i n  t h e  c a s e .  T h i s  

d e t e r m i n a t i o n  by t h e  D i s t r i c t  C o u r t  of  A p p e a l  is c l e a r l y  

s u p p o r t e d  and  s u b s t a n t i a t e d  by t h e  r e c o r d  on a p p e a l  w h i c h  

c o n t a i n e d  f i n d i n g s  a s  t o  s p e c i f i c  f a c t u a l  m a t t e r s  and a s  t o  

t h e  v e r a c i t y  of  t h e  P e t i t i o n e r s - H o r n .  ( A p p e n d i x  a t  A-16 ) . 
F u r t h e r m o r e ,  t h e  t r i a l  c o u r t  c o n c l u d e d  t h a t  t h e  H o r n s '  c l a i m  



t h a t  t h e y  had  n o t  b e e n  shown t h e  P r i n c e  A r t h u r  A p a r t m e n t s  

b y  M r .  P o l l a c k  a n d  M r .  R a s t a c k y  was i n c r e d i b l e .  ( A p p e n d i x  a t  

A-17) .  

I n  s u m m a r i z i n g  t h e  f a c t s  t h e  C o u r t  of  A p p e a l s  n o t e d  t h e  

f o l l o w i n g :  The H o r n s  v i s i t e d  t h e  o f f i c e s  of  L i t w i n  R e a l t y ,  

I n c .  a n d  were i n t r o d u c e d  t o  a n  a g e n t ,  M r .  P o l l a c k ,  who 

c o n t a c t e d  M r .  B a s t a c k y  o f  S h e l d o n  G r e e n e  & A s s o c i a t e s ,  I n c .  

b e c a u s e  t h a t  r e a l  e s t a t e  a g e n c y  had a  l a r g e r  i n v e n t o r y  of  

h o t e l  p r o p e r t i e s  f o r  s a l e .  

T h e r e u p o n  P o l l a c k  and B a s t a c k y  showed t h e  H o r n s  numerous  

h o t e l  p r o p e r t i e s ,  i n c l u d i n g  t h e  P r i n c e  A r t h u r  A p a r t m e n t s ;  

t h e  P r i n c e  A r t h u r  A p a r t m e n t s  was shown t o  t h e  H o r n s  w i t h  t h e  

f u l l  knowledge  and a p p r o v a l  o f  t h e  o w n e r ' s  r e s i d e n t  m a n a g e r .  

B a s t a c k y  t e s t i f i e d  t h a t  t h e  H o r n s ,  a f t e r  v i e w i n g  t h e  

P r i n c e  A r t h u r  A p a r t m e n t s ,  i n d i c a t e d  t h e y  were n o t  i n t e r e s t e d  

i n  p u r c h a s i n g  t h e  p r o p e r t y .  When B a s t a c k y  s u b s e q u e n t l y  

l e a r n e d  t h a t  t h e  Horns  h a d  p u r c h a s e d  t h e  G r e y s t o n e  Hotel 

a f t e r  s e e i n q  t h e  P r i n c e  A r t h u r ,  he  c e a s e d  a l l  e f f o r t s  t o  

c o m m u n i c a t e  w i t h  them f o r  t h e  p u r p o s e  of  s h o w i n g  them o t h e r  

a v a i l a b l e  p r o p e r t i e s .  

W i t h i n  a  f e w  m o n t h s  a f t e r  b e i n g  shown t h e  P r i n c e  A r t h u r  

A p a r t m e n t s ,  t h e  Horns  c o n t a c t e d  t h e  a g e n t  f o r  R o s i n d a  

I n v e s t m e n t s ,  N.V.,  t h e  o w n e r s  of  t h e  P r i n c e  A r t h u r ,  a n d  

d i r e c t l y  n e g o t i a t e d  a  s a l e  of  t h e  p r o p e r t y  w i t h o u t  n o t i f y i n g  

t h e  b r o k e r s  o f  t h e i r  a c t i o n s  ( A p p e n d i x  a t  A-20). 

T h e  T h i r d  D i s t r i c t  C o u r t  o f  A p p e a l  i n  i ts d e c i s i o n  se t  

f o r t h  t h e  correct  r u l e  o f  l aw t o  be  a p p l i e d  i n  t h i s  c a u s e  

when it s t a t e d :  



"The c o r r e c t  r u l e  of l a w  is n o t  t h a t  s t a t e d  by 
t h e  t r i a l  j u d g e ;  i t  is ,  i n s t e a d ,  t h a t  a  b r o k e r  
t o  be c o n s i d e r e d  t h e  p r o c u r i n g  c a u s e  of s a l e ,  
m u s t  h a v e  b r o u g h t  t h e  p u r c h a s e r  and s e l l e r  t o -  
g e t h e r  a n d  e f f e c t e d  a  s a l e  t h r o u g h  c o n t i n u o u s  
n e g o t i a t i o n s  i n a u g u r a t e d  by him u n l e s s  t h e  s e l l e r  
a n d  b u y e r  i n t e n t i o n a l l y  e x c l u d e  t h e  b r o k e r  a n d  
t h e r e b y  v i t i a t e  t h e  n e e d  f o r  c o n t i n u o u s  n e g o t i a -  
t i o n s .  

". . . T h u s ,  where  t h e  b r o k e r  is e x c l u d e d ,  t h e  re- 
q u i r e m e n t  of  c o n t i n u o u s  n e g o t i a t i o n s  is q u i t e  ob- 
v i o u s l y  d i s p e n s e d  w i t h  and t h e  b r o k e r  is n o n e t h e -  
less deemed t o  be t h e  p r o c u r i n g  c a u s e  of s a l e .  . . . 
M o r e o v e r ,  a  b r o k e r  h a s  done  a l l  h e  is r e q u i r e d  t o  d o  
a n d  is e n t i t l e d  t o  a  commiss ion  when h e  h a s  shown t h e  
b u y e r  t h e  p r o p e r t y  b u t  makes n o  f u r t h e r  e f f o r t s  b e c a u s e  
a n  i n i t i a l  p u r c h a s e  o f f e r  is r e j e c t e d  o r  t h e  b u y e r  ex- 
p r e s s e s  no  i n t e r e s t  i n  t h e  p r o p e r t y . "  

A c c o r d i n g l y ,  t h e  T h i r d  D i s t r i c t  C o u r t  of A p p e a l  

c o n c l u d e d  t h a t  a p p l y i n g  t h e  a b o v e - s t a t e d  r u l e s  of  l a w  t o  

t h e  f a c t s  f o u n d  by t h e  t r i a l  c o u r t  r e q u i r e d  a  d e t e r m i n a t i o n  

t h a t  t h e  b r o k e r s  were t h e  p r o c u r i n g  c a u s e  of t h e  s a l e  of t h e  

P r i n c e  A r t h u r  A p a r t m e n t s ,  and  t h u s  e n t i t l e d  t o  a  commiss ion .  

ARGUMENT 

I - 

THE DECISION AND OPINION OF THE THIRD DISTRICT COURT 
OF APPEAL OF FLORIDA DOES NOT CONFLICT DIRECTLY OR 
INDIRECTLY WITH DELGADO v .  STRONG, 3 6 0  So. 2d 7 3  ( F l a .  
1 9 7 8 )  AND OTHER CASES SIMILARLY HOLDING THAT AN AP- 
PELLATE COURT MAY NOT SUBSTITUTE ITS JUDGMENT FOR 
THAT OF THE TRIAL COURT BY REEVALUATING THE EVIDENCE 
ON APPEAL. 

A r e v i e w  a n d  a n a l y s i s  of  t h e  d e c i s i o n  r e n d e r e d  by t h e  

T h i r d  D i s t r i c t  C o u r t  o f  A p p e a l  i n  t h i s  c a u s e  c l e a r l y  r e v e a l s  

t h a t  a  c a r e f u l  i n s p e c t i o n  of t h e  t r a n s c r i p t  of t h e  t r i a l  was 

made by t h e  D i s t r i c t  C o u r t  p r i o r  t o  t h e  p r e p a r a t i o n  of  i ts 

o p i n i o n ,  a n d  e s t a b l i s h e s  t h a t  t h e  t r i a l  j u d g e  d e t e r m i n e d  

t h a t  t h e  g r e a t e r  w e i g h t  of  e v i d e n c e  s u p p o r t e d  t h e  b r o k e r ' s  

v e r s i o n  o f  t h e  m a t e r i a l  f a c t s  i n  i s s u e .  



A s  t h e  t r a n s c r i p t  p o i n t s  o u t ,  t h e  t r i a l  judge  d e t e r m i n e d  

t h a t  t h e  Horns were shown t h e  P r i n c e  A r t h u r  Apa r tmen t s  by t h e  

Responden t s -Broke r s  and t h a t  t h e  Horns '  v e r s i o n  of how t h e y  

were i n t r o d u c e d  t o  t h e  p r o p e r t y  was,  i n  t h e  words of t h e  

c o u r t ,  " a  l i t t l e  i n c r e d i b l e . "  (Appendix a t  A-17). 

I t  is c l e a r  t h a t  a s  t o  a l l  m a t e r i a l  f a c t u a l  d i s p u t e s  

between t h e  Broke r s -Responden t s  and t h e  Horns ,  such  d i s p u t e s  

were r e s o l v e d  i n  t h e  B r o k e r ' s  f a v o r .  (Appendix  a t  2 0 ) .  

T h e r e  e x i s t e d  no m a t e r i a l  f a c t u a l  d i s p u t e s  between t h e  

s e l l e r ,  Ros inda  I n v e s t m e n t s ,  N.V. and t h e  Brokers -Respondents  . 
I t  was s t i p u l a t e d  t h a t  Ros inda  I n v e s t m e n t s ,  N.V.,  t h r o u g h  

t h e i r  a u t h o r i z e d  a g e n t ,  S a d r u  E s m a i l ,  gave  an  o r a l  open 

l i s t i n g  t o  t h e  b r o k e r  and it was u n d i s p u t e d  t h a t  B a s t a c k y  

showed t h e  P r i n c e  A r t h u r  t o  t h e  Horns  w i t h  t h e  f u l l  knowledge 

o f  t h e  o w n e r ' s  o n - s i t e  manager.  (Appendix  a t  A-18). S a d r u  

Esma i l  had r e q u e s t e d  M r .  Bas t acky  o n l y  t o  i n f o r m  him of 

i n d i v i d u a l s  shown t h e  p r o p e r t y  i n  t h e  e v e n t  t h e  p r o s p e c t i v e  

p u r c h a s e r  was i n t e r e s t e d  i n  making an  o f f e r  t o  p u r c h a s e .  

(Appendix  a t  A-19).  

Based on t h e  f o r e g o i n g ,  t h e  D i s t r i c t  C o u r t  of Appea l  

a p p l i e d  t h e  s t i p u l a t e d ,  u n d i s p u t e d  o r  d e t e r m i n e d  f a c t s  t o  t h e  

c o r r e c t  r u l e s  of law r e a c h i n g  t h e  c o n c l u s i o n  t h a t  t h e  b r o k e r s ,  

u n d e r  t h o s e  f a c t s  were i n d e e d  t h e  p r o c u r i n g  c a u s e  of s a l e .  

(Appendix  a t  A-2). 

I t  is t h e r e f o r e  s e l f  e v i d e n t  t h a t  t h e  D i s t r i c t  C o u r t  of 

Appea l  n e i t h e r  r e e v a l u a t e d  n o r  reweighed  t h e  e v i d e n c e  

c o n s i d e r e d  by t h e  t r i a l  c o u r t  and ,  hence ,  no c o n f l i c t  e x i s t s  

be tween  t h e  i n s t a n t  a p p e a l  and t h e  Supreme C o u r t ' s  d e c i s i o n  i n  

Delgado  v .  S t r o n g ,  360. So. 2d 7 3  ( F l a .  1 9 7 8 ) .  

-4-  



THE DECISION OF THE THIRD DISTRICT COURT OF APPEAL 
O F  FLORIDA IS NOT I N  CONFLICT WITH A N Y  DECISION OF 
THE SUPREME COURT OF FLORIDA OR A DISTRICT COURT OF 
APPEAL ON THE ISSUE OF WHETHER CONTINUOUS NEGOTIATIONS 
ARE R E Q U I R E D  AS A PREREQUISITE TO ESTABLISHING A 
BROKER'S RIGHT TO A COMMISSION AS THE PROCURING CAUSE 
O F  SALE. 

P e t i t i o n e r s  c i t e  t h e  Supreme C o u r t  of F l o r i d a ' s  d e c i s i o n  

i n  S h u l e r  v.  A l l e n ,  7 6  So. 2d 8 7 9  ( F l a .  1 9 5 5 )  f o r  t h e  l e g a l  

p r o p o s i t i o n  t h a t  a  b r o k e r  c a n  o n l y  be c o n s i d e r e d  as t h e  

p r o c u r i n g  c a u s e  of  s a l e ,  t h e r e b y  e a r n i n g  a c o m m i s s i o n ,  i f  h e  

h a s  i n i t i a t e d  a n d  p a r t i c i p a t e d  i n  c o n t i n u o u s  n e g o t i a t i o n s  

b e t w e e n  t h e  s e l l e r  a n d  b u y e r  which  t h e r e a f t e r  c o n c l u d e  i n  a 

s a l e  of t h e  p r o p e r t y  i n  q u e s t i o n .  P e t i t i o n e r s  a r g u e  t h a t  t h e  

r u l e  is a b s o l u t e ,  t h a t  no  e x c e p t i o n s  e x i s t ,  e v e n  where  t h e  

b r o k e r  is a c t u a l l y  o r  e f f e c t i v e l y  e x c l u d e d  f rom i n i t i a t i n g  o r  

p a r t i c i p a t i n g  i n  s u c h  n e g o t i a t i o n s  as a r e s u l t  of c o n d u c t  by 

t h e  s e l l e r  a n d / o r  b u y e r .  

S i m p l y  s t a t e d ,  P e t i t i o n e r s '  r e l i a n c e  on S h u l e r  v .  A l l e n  

( s u p r a )  is b o t h  a r t i f i c i a l  and  m i s p l a c e d .  F i r s t ,  S h u l e r  v.  

A l l e n  s p e c i f i c a l l y  c o n f r o n t s  o n l y  t h e  f a c t u a l  s c e n a r i o  i n  

w h i c h  a b r o k e r  is g i v e n  t h e  o p p o r t u n i t y  t o  e n g a g e  i n  c o n t i n u -  

u o u s  n e g o t i a t i o n s  w i t h  t h e  s e l l e r  and  b u y e r  a n d  e i t h e r  f a i l s  

t o  d o  so o r  a l l o w s  s u c h  n e g o t i a t i o n s  t o  l a p s e  t o  a  s t a t e  

w h e r e b y  no  a g r e e m e n t  f o r  a  s a l e  of , t h e  p r o p e r t y  may be r e a c h e d .  



T o  a d o p t  t h e  a b s o l u t e  r e q u i r e m e n t  of  c o n t i n u o u s  n e g o t i a t i o n s  

e v e n  w h e r e  t h e  b r o k e r  h a s  b e e n  e x c l u d e d  f r o m  t h e  n e g o t i a t i o n s  

w o u l d  s a n c t i o n  a n  " o p e n  d o o r "  f o r  f r a u d  b y  w h i c h  p a r t i e s  

c o u l d  a v o i d  c o m p e n s a t i n g  r e a l  e s t a t e  b r o k e r s ,  a n d  w o u l d  

t h e r e b y  b e  m o t i v a t e d  t o  d o  so,  by  e x c l u d i n g  them f r o m  

p a r t i c i p a t i n g  i n  s u c h  n e g o t i a t i o n s .  

S u c h  w a s  n o t  t h e  i n t e n t ,  d e s i r e  or a i m  f o r  w h i c h  t h e  

r u l e  i n  S h u l e r  v .  A l l e n  ( s u p r a )  was c r a f t e d .  To  t h e  

c o n t r a r y ,  S h u l e r  v .  A l l e n  s p e c i f i c a l l y  h o l d s  t h a t  a b r o k e r  

w i l l  b e  e n t i t l e d  t o  a c o m m i s s i o n  e v e n  t h o u g h  t h e  b u y e r  a n d  

s e l l e r  consummate  t h e  t r a n s a c t i o n  on terms d i f f e r e n t  f r o m  

t h o s e  i n  t h e  o r i g i n a l  l i s t i n g  a g r e e m e n t .  S h u l e r  v .  A l l e n  

s i m p l y  r e q u i r e s  t h e  b r o k e r  t o  b e  i n v o l v e d  i n  c o n t i n u o u s  

n e g o t i a t i o n s  b e t w e e n  t h e  p a r t i e s  w h e r e  h e  is g i v e n  t h e  

o p p o r t u n i t y  t o  d o  so. 

Numerous  c o u r t s  i n  t h i s  S t a t e  h a v e  d e t e r m i n e d  b o t h  

e x p r e s s l y  a n d  i m p l i e d l y  t h a t  t h e  r u l e  o f  S h u l e r  v .  A l l e n  is 

s u b j e c t  t o  t h e  e x c e p t i o n  o f  e x c l u s i o n  o f  t h e  b r o k e r  f r o m  

n e g o t i a t i o n s  by  t h e  S e l l e r  a n d / o r  b u y e r .  

I n  t h i s  c o n n e c t i o n ,  see A l c o t t  v .  Wagner ,  3 2 8  S o .  2d 5 4 9  

( F l a .  4 t h  D.C.A. 1 9 7 6 ) ;  B e r m i l  v .  S a w y e r ,  353  So.  2d 5 7 9  

( F l a .  3 r d  D.C.A. 1 9 7 7 ) ;  B r a n d e r b u r g  I n v e s t m e n t  C o r p o r a t i o n  v .  

F a r r e l  R e a l t y ,  I n c . ,  4 6 3  So.  2d 5 5 8  ( F l a .  2nd D.C.A. 1 9 8 5 ) ;  

G i b b s  v .  G i b b s ,  296  So .  2d 6 1 3  ( F l a .  1st. D.C.A. 1 9 7 4 ) ;  

R e a l t y  Marts I n t e r n a t i o n a l ,  I n c .  v .  B a r l o w ,  3 4 8  So .  2d 6 3  

( F l a .  1st D.C.A. 1 9 7 7 )  a n d  C r y s t a l  R i v e r  E n t e r p r i s e s ,  I n c .  v .  

Nasi ,  I n c . ,  418  So. 2d 1 0 3 8 ,  ( F l a .  5 t h  D.C.A. 1 9 8 2 ) .  The  



a b o v e - c i t e d  c a s e s  c l e a r l y  r e c o g n i z e d  t h e  n e c e s s i t y  of 

p r o t e c t i n g  b r o k e r s  f rom f r a u d  o r  c o l l u s i o n  i n v o l v i n g  se l l e r s  

a n d / o r  b u y e r s ,  a s  p o i n t e d  o u t  i n  t h e  m a j o r i t y ' s  r e p u d i a t i o n  of 

t h e  " I  w a s n ' t  i n t e r e s t e d "  d e f e n s e  p r o f e r r e d  by t h e  d i s s e n t  i n  

t h e  D i s t r i c t  Cour t  of A p p e a l ' s  o p i n i o n .  

S e c o n d l y ,  S h u l e r  v .  A l l e n  was p remised  on a  f a c t u a l  

p a t t e r n  i n v o l v i n g  a  w r i t t e n  l i s t i n g  agreement  between t h e  

s e l l e r  and t h e  b r o k e r  unde r  which t h e  b r o k e r  had engaged i n  

i n i t i a l  n e g o t i a t i o n s  b u t  had abandoned f u r t h e r  e f f o r t s  t o  

c o m p l e t e  t h e  n e g o t i a t i o n s  d e s p i t e  c i r c u m s t a n c e s  i n d i c a t i n g  a  

p o t e n t i a l  t r a n s a c t i o n  c o u l d  be consummated. I n  t h e  i n s t a n t  

a p p e a l ,  t h e  b u y e r s  s i m p l y  in formed t h e  b r o k e r  t h a t  t h e y  d i d  

n o t  wish  t o  p u r c h a s e  t h e  p r o p e r t y  and t h e r e a f t e r  communicated 

d i r e c t l y  w i t h  t h e  se l l e r  i n  o r d e r  t o  conc lude  t h e  t r a n s a c t i o n .  

O b v i o u s l y ,  t h e  r u l e  of S h u l e r  v.  A l l e n  was n o t  i n t e n d e d  t o  

a p p l y  i n  t h i s  t y p e  of s i t u a t i o n .  

I n  summary, t h e  fundamen ta l  l e g a l  and f a c t u a l  

d i s t i n c t i o n s  between S h u l e r  v .  A l l e n  ( s u p r a )  and t h e  i n s t a n t  

c a s e  c l e a r l y  e s t a b l i s h  t h a t  no c o n f l i c t  e x i s t s  between t h e  

l e q a l  p r i n c i p a l s  of S h u l e r  v .  A l l e n  and t h e  T h i r d  D i s t r i c t  

C o u r t  of A p p e a l ' s  d e c i s i o n .  

THE DECISION OF THE T H I R D  DISTRICT COURT OF APPEAL 
O F  FLORIDA IS NOT I N  C O N F L I C T  W I T H  FIRST REALTY 
CORP. OF BOCA RATON v .  STANDARD STEEL TREATING C O . ,  
268 So. 2d 410 ( F l a .  4 t h  D . C . A .  1972)  OR CASES 
SIMILARLY HOLDING THAT I N  ORDER TO RE DEEMED THE 



PROCURING CAUSE OF SALE FOR PURPOSES OF ESTABLISHING 
A RIGHT TO A COMMISSION THE BROKER I S  NOT REQUIRED TO 
HAVE PARTICIPATED I N  CONTINUOUS NEGOTIATIONS WITH THE 
SELLER AND BUYER WHERE THE BROKER HAS BEEN EXCLUDED BY 
THE PARTIES FROM SUCH NEGOTIATIONS. 

A s  t h e  t h i r d  p r o n g  of t h e i r  P e t i t i o n  f o r  D i s c r e t i o n a r y  

R e v i e w ,  P e t i t i o n e r s  Horn a r g u e  t h a t  F i r s t  R e a l t y  Corp.  o f  Boca 

v .  S t a n d a r d  S t e e l  T r e a t i n g  Co. ,  268  So. 2d 410 ( F l a .  4 t h  

D.C.A. 1 9 7 2 )  d i r e c t l y  c o n f l i c t s  w i t h  t h e  o p i n i o n  and d e c i s i o n  

o f  t h e  T h i r d  D i s t r i c t  C o u r t  of A p p e a l  which  P e t i t i o n e r s  s e e k  

t o  h a v e  r e v i e w e d .  C o n t r a r y  t o  P e t i t i o n e r s '  a s s e r t i o n ,  

h o w e v e r ,  F i r s t  R e a l t y  Corp.  o f  Boca R a t o n  ( s u p r a )  is 

h a r m o n i o u s  and  c o n s i s t e n t  w i t h  t h e  d e c i s i o n  u n d e r  r e v i e w  and 

was  c i t e d  by t h e  D i s t r i c t  C o u r t  of Appea l  i n  t h e  body of i ts  

o p i n i o n  f o r  t h e  p r o p o s i t i o n  t h a t  t h e  b r o k e r  is n o t  r e q u i r e d  t o  

e n g a g e  i n  c o n t i n u o u s  n e g o t i a t i o n s  be tween  t h e  p a r t i e s  where  

o n e  or b o t h  of  t h e  p a r t i e s  h a v e  c l a n d e s t i n e l y  e x c l u d e d  t h e  

b r o k e r  by d i r e c t l y  d e a l i n g  w i t h  one  a n o t h e r .  

F r a n k l y  it is d i f f i c u l t  t o  u n d e r s t a n d  t h e  r e a l  b a s i s  of 

P e t i t i o n e r '  l e g a l  a r g u m e n t  i n  i t s  b r i e f  i n  v i e w  of t h e  

i n c o n s i s t e n t  l e g a l  a r g u m e n t s  o f f e r e d  i n  s u p p o r t  of S h u l e r  v .  

A l l e n  u n d e r  Argument I1 a n d  F i r s t  R e a l t y  Corp  o f  Boca R a t o n  i n  

Argument  111. The t w o  l e g a l  p o s i t i o n s  a d o p t e d  by P e t i t i o n e r s  



a r e  d i a m e t r i c a l l y  o p p o s i t e :  one a rgument  r e q u i r e s  a b s o l u t e  

a d h e r e n c e  t o  t h e  c o n t i n u o u s  n e g o t i a t i o n  r u l e  w h i l e  t h e  s econd  

s u p p o r t s  t h e  e x c e p t i o n  i n  i n s t a n c e s  where t h e  b r o k e r  is 

e x c l u d e d .  

I f  P e t i t i o n e r  is s e e k i n g  t o  a r g u e  a  c o n f l i c t  between t h e  

i n s t a n t  c a u s e  and F i r s t  R e a l t y  Corp.  o f  Boca Raton  ( s u p r a )  on 

t h e  b a s i s  t h a t  p u r p o s e f u l  e x c l u s i o n  by t h e  s e l l e r  and t h e  buye r  

i s  n e c e s s a r y ,  t h a t  p o s i t i o n  is s i m p l y  n o t  s u p p o r t e d  by F i r s t  

R e a l t y  Corp.  o f  Boca R a t o n ,  n o r  by any  of t h e  c a s e s  c i t e d  

t h e r e i n .  F u r t h e r m o r e ,  a l t h o u g h  it is u n c l e a r  f rom a  r e v i e w  of 

t h e  a rgument  c o n t a i n e d  i n  P a r t  I11 of P e t i t i o n e r ' s  B r i e f  on 

J u r i s d i c t i o n ,  it a p p e a r s  t h a t  P e t i t i o n e r  s e e k s  t o  a d o p t  t h e  v iew 

t h a t  t h e  b r o k e r  must  have been i n v o l v e d  i n  some p r e l i m i n a r y  

n e g o t i a t i o n s  between t h e  s e l l e r  and b u y e r  p r i o r  t o  e x c l u s i o n  

f r o m  n e g o t i a t i o n s  i n  o r d e r  t o  f a l l  w i t h i n  t h e  e x c l u s i o n  

e x c e p t i o n  s e t  f o r t h  i n  F i r s t  R e a l t y  Corp. of Boca Raton  ( s u p r a ) .  

Such is n o t  t h e  law of t h e  S t a t e  of F l o r i d a ,  a s  t h e  D i s t r i c t  

C o u r t  of Appeal  s t a t e d :  

"Moreover  a  b r o k e r  h a s  done a l l  he is r e q u i r e d  
t o  do  and he  is e n t i t l e d  t o  a  commission where 
h e  h a s  shown t h e  b u y e r  t h e  p r o p e r t y  b u t  makes 
n o  f u r t h e r  e f f o r t s  b e c a u s e  an i n i t i a l  p u r c h a s e  
o f f e r  is r e j e c t e d  o r  t h e  b u y e r  e x p r e s s e s  no 
i n t e r e s t  i n -  t h e  p r o p e r t y .  " I c i t i n g  C r y s t a l  R i v e r  
E n t e r p r i s e s ,  I n c .  v .  N a s i ,  418 So. 2d 1038 ( F l a .  
4 t h  D.C.A. 1 9 8 2 )  and Gibbs  v .  G i b b s ,  296 So. 2d 613 
( F l a .  1st D.C.A. 1974~) .  "Thus t h e  c o n t i n u o u s  n e g o t i -  
a t i o n  r e q u i r e m e n t  is v i t i a t e d  where t h e  s e l l e r  and 
b u y e r  e x c l u d e  t h e  b r o k e r ,  and t h e  b r o k e r  need o n l y  
e s t a b l i s h  t h e  s e l l e r  and buye r  d e a l t  him o u t . "  



I n  v i ewing  t h e  l e g a l  p r i n c i p l e s  a d o p t e d  by t h e  D i s t r i c t  

C o u r t  of Appeal  above  and i n  r e a d i n g  them i n  c o n j u n c t i o n  w i t h  

t h e  r u l e  of l aw se t  f o r t h  i n  F i r s t  R e a l t y  Corp. of Boca Raton  

( s u p r a ) ,  t h e  u n m i s t a k a b l e  c o n c l u s i o n  is t h a t  no c o n f l i c t  h a s  

been  c r e a t e d  a s  a  r e s u l t  of t h e  D i s t r i c t  C o u r t  of A p p e a l ' s  

d e c i s i o n .  

CONCLUSION 

The Responden t s  r e s p e c t f u l l y  r e q u e s t  t h a t  t h e  Supreme 

C o u r t  of F l o r i d a  deny  a p p l i c a t i o n  of i ts d i s c r e t i o n a r y  

j u r i s d i c t i o n  i n  t h i s  c a u s e  b e c a u s e  no c o n f l i c t  between t h e  

i n s t a n t  c a u s e  and o t h e r  c a s e s  h a s  been shown t o  e x i s t .  
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