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ARGUMENT 

I n  t h e i r  answer  b r i e f ,  Greene and L i t w i n  have p r o f e s s e d  

some d i f f i c u l t y  i n  p e r c e i v i n g  c o n f l i c t  be tween  t h e  d e c i s i o n  

unde r  r ev i ew and t h e  e x i s t i n g  c a s e  law r e l e v a n t  t o  determining 

when a  b r o k e r  h a s  e a r n e d  h i s  commission.  Under t h e  e x i s t i n g  

c a s e  l aw ,  c i t e d  i n  t h e  i n i t i a l  b r i e f ,  i n  o r d e r  f o r  t h e  broker  

t o  ea rn  h i s  commission: 

(1) There must be a  s a l e  

( 2 )  e f f e c t e d  by f . . 

( 3 )  which were inaugurated by t h e  broker  and 

( 4 )  which t h e  broker  e i t h e r  

( a )  conducted o r  

( b )  was p u r p o s e l y  excluded from a s  a  r e s u l t  

o f  t h e  s e l l e r  and buye r  h a v i n g  d e a l t  

wi th  one another  d i r e c t l y  and i n  s e c r e t .  

Everyone a g r e e s  t h a t  under  c e r t a i n  c o n d i t i o n s ,  expressed 

i n  element ( 4 )  ( b )  above ,  i t  would b e  u n j u s t  t o  r e q u i r e  of  t h e  

b r o k e r  t h a t  he c o n d u  t h e  " c o n t i n u o u s  n e g o t i a t i o n s . "  The 

e x i s t i n g  c a s e  law r e q u i r e s ,  however,  t h a t  t h e r e  b e  a  i a~Ua1 

de te rmina t ion  t h a t  t h e  s a l e  has  a t  l e a s t  some nexus t o  the  broker. 

This  nexus is provided by t h e  e x i s t e n c e  of a  cont inuous sequence. 

I t s  o r i g i n  l i e s  i n  t h e  broker  showing p rope r ty  t o  a  p rospec t ive  

b u y e r .  I t s  m i d d l e  p a r t ,  t h e  a l l - i m p o r t a n t  l i n k ,  i s  composed 

o f  " c o n t i n u o u s  n e g o t i a t i o n s . "  I t s  c u l m i n a t i o n  is  t h e  s a l e  of  

t h e  p rope r ty  t o  t h e  p rospec t ive  buyer.  

What i s  e s s e n t i a l  ~JI a l l  c a s m ,  f o r  a  b r o k e r  t o  e a r n  a  
. . 

commission, is t h a t  t h e r e  be a  m, a -., a cont- I 



a link between a b r o k e r ' s  showing o f  t h e  p r o p e r t y  t o  a prospec t ive  

buyer and t h e  eventua l  p u r c h a s e  o f  t h a t  p r o p e r t y  b y  t h e  p r o s p e c t i v e  

b u y e r .  The p r e s e n c e  o f  t h i s  l i n k ,  known i n  t h e  e x i s t i n g  case 

law as " c o n t i n u o u s  n e g o t i a t i o n s , "  d o e s  n o t  a d m i t  o f  a p r e c i s e  

time formula .  I t  i s  a q u e s t i o n  o f  f ac t .  

I n  t h e  d e c i s i o n  under  review,  t h e  c o u r t  of appeal  has  announced 

t h a t  t h e r e  no  l o n g e r  n e e d  b e  a f a c t u a l  d e t e r m i n a t i o n  o f  t h e  

e x i s t e n c e  o f  " c o n t i n u o u s  n e g o t i a t i o n s . "  "A b r o k e r  h a s  d o n e  

a l l  he is r e q u i r e d  t o  d o , "  t h e  c o u r t  o f  a p p e a l  h a s  a n n o u n c e d ,  

"and  i s  e n t i t l e d  t o  a c o m m i s s i o n  w h e r e  h e  h a s  shown t h e  buyer  

t h e  p r o p e r t y  b u t  makes no  f u r t h e r  e f f o r t s  b e c a u s e  a n  i n i t i a l  

p u r c h a s e  o f f e r  i s  r e j e c t e d  o r  t h e  b u y e r  e x p r e s s e s  no i n t e r e s t  

i n  t h e  p r o p e r t y . "  Even were t h e r e  a s h o w i n g  " t h a t  t h e  b u y e r s  

w e r e ,  i n  good  f a i t h ,  n o t  i n t e r e s t e d  . . . when f i r s t  shown t h e  

p r o p e r t y  b y  t h e  [ b r o k e r ] , "  t h e  b r o k e r  would  n e v e r t h e l e s s  b e  

e n t i t l e d  t o  h i s  commission, r e g a r d l e s s  o f  t h e  i n t e r v e n i n g  e v e n t s  

between t h e  showing and t h e  sale.  

C i t i n g  cases which d o  n o t  s u p p o r t  i t s  c o n c l u s i o n ,  t h e  c o u r t  

o f  a p p e a l  h a s  a b o l i s h e d  t h e  n e c e s s i t y  o f  a f a c t u a l  d e t e r m i n a t i o n  

o f  " c o n t i n u o u s  n e g o t i a t i o n s . "  Once a b r o k e r  h a s  shown p r o p e r t y  

t o  a p r o s p e c t i v e  b u y e r ,  a c o m m i s s i o n  i s  d u e  i f  t h e  p r o s p e c t i v e  

b u y e r  e v e n t u a l l y ,  w h a t e v e r  t h e  c a u s e ,  p u r c h a s e s  t h e  p r o p e r t y ;  

t h e  l i s t i n g  h a s  become ,  r e g a r d l e s s  o f  i t s  a g r e e d  upon terms,  

a n  e x c l u s i v e  r i g h t  t o  s e l l .  Where o n c e  t h e r e  was a q u e s t i o n  

o f  f ac t ,  t h e r e  i s  now a n  i r r e b u t t a b l e  p r e s u m p t i o n .  The  n e x u s  

h a s  become t h e  m i s s i n g  l i n k .  



G r e e n e  a n d  L i t w i n  h a v e  a p p a r e n t l y  had no d i f f i c u l t y  i n  

p e r c e i v i n g  t h e  i m p l i c a t i o n s  o f  t h e  o t h e r  i s s u e  u n d e r  r e v i e w .  

The t r i a l  c o u r t  we ighed  t h e  e v i d e n c e  a n d  r e a c h e d  o n e  r e s u l t ;  

t h e  c o u r t  o f  a p p e a l  c o n d u c t e d  a  d e  novo t r i a l ,  r e w e i g h e d  t h e  

e v i d e n c e  and  r e a c h e d  a n o t h e r  r e s u l t .  I n  t h e i r  a n s w e r  b r i e f ,  

G r e e n e  a n d  L i t w i n  h a v e  q u o t e d  e x t e n s i v e l y  f r o m  t h e  e v i d e n c e  

mos t  f a v o r a b l e  t o  t h e  p a r t i e s  t h a t  p r e v a i l e d  b e f o r e  t h e  c o u r t  

of  a p p e a l .  T h i s  is u n d e r s t a n d a b l e .  Given t h e i r  p o s i t i o n ,  wha t  

m o r e  c o u l d  G r e e n e  and  L i t w i n  d o ?  A s  t h e  c a s e s  c i t e d  i n  t h e  

i n i t i a l  b r i e f  demonstrate,  however, i f  t h e  record  c o n t a i n s  e v i d e n c e  

which would s u p p o r t  t h e  judgment of  t h e  t r i a l  c o u r t ,  t h e  a p p e l l a t e  

c o u r t  i s  o b l i g e d  t o  a f f i r m  t h e  judgment .  The  i n i t i a l  b r i e f  

p o i n t s  o u t  t h e  e v i d e n c e  which s u p p o r t s  t h e  judgment of  t h e  t r i a l  

c o u r t .  



CONCLUSION 

F o r  t h e  f o r e g o i n g  r e a s o n s ,  and  f o r  t h e  r e a s o n s  e x p r e s s e d  

i n  t h e  P e t i t i o n e r s '  I n i t i a l  B r i e f  on t h e  Merits,  t h e  d e c i s i o n  

u n d e r  r e v i e w  s h o u l d  b e  q u a s h e d  and  t h i s  a c t i o n  remanded t o  t h e  

c o u r t  o f  a p p e a l  w i t h  d i r e c t i o n s  t o  r e i n s t a t e  t h e  judgment  o f  

t h e  t r i a l  c o u r t .  
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