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I N  THE FLORIDA SUPREME COURT 

JACK WILSON MERCHANT, 

P e t i t i o n e r ,  

v. 

STATE OF FLORIDA, 

Respondent.  

CASE NO.  

BRIEF OF PETITIONER ON JURISDICTION 

I PRELIMINARY STATEMENT 

P e t i t i o n e r  was t h e  a p p e l l a n t  i n  t h e  lower t r i b u n a l  and 

t h e  de f endan t  i n  t h e  t r i a l  c o u r t .  The p a r t i e s  w i l l  b e  r e f e r -  

r e d  t o  a s  t hey  appear  b e f o r e  t h i s  Cour t .  At tached  h e r e t o  a s  

Appendix A i s  t h e  op in ion  of t h e  lower t r i b u n a l .  Appendix B 

c o n t a i n s  e x h i b i t s  from t h e  r eco rd  on a p p e a l .  



I1 STATEMENT OF THE CASE AND FACTS 

Guy Ar thu r ,  t h e  v i c t i m  i n  t h i s  c a s e ,  t e s t i f i e d  t h a t  he 

went t o  v i s i t  h i s  g i r l f r i e n d ,  Linda Cowen, and upon e n t e r i n g  

h e r  house n o t i c e d  smoke i n s i d e .  H e  looked o u t  t h e  window and 

saw g r a s s  burn ing  a l o n g  t h e  f ence  which s e p a r a t e d  t h e  y a r d s  of  

M s .  Cowen and Merchant.  H e  t h e n  proceeded t o  e x t i n g u i s h  t h e  

f i r e  w i t h  a  garden hose ,  a t  which p o i n t  Merchant appeared  from 

h i s  house y e l l i n g  a t  him t o  l e a v e  t h e  f i r e  a l o n e .  Merchant 

t h e n  went i n t o  h i s  house ,  r e t u r n e d  w i t h  a  gun and s h o t  him i n  

t h e  c h e s t  w i t h o u t  warning a t  a  d i s t a n c e  o f  t e n  f e e t .  

I n  h i s  de f ense ,  Merchant t e s t i f i e d  t h a t  he  r e t u r n e d  t o  

h i s  house f o r  matches and when he  k n e l t  t o  r e k i n d l e  t h e  f i r e  

Ar thur  came towards  him, a t t e m p t i n g  t o  swing t h e  hose  i n  h i s  

d i r e c t i o n .  

Through p r o f f e r ,  Merchant s t a t e d  he  was a f r a i d  of  t h e  v i c -  

t i m  because  he  had e a r l i e r  l e a r n e d  Ar thu r  had s p i t  towards  two 

of  h i s  female  ne ighbors  t h r e e  t o  f o u r  weeks p r i o r  t o  t h e  shoo t -  

i ng .  T h i s  s t a t e m e n t  was o f f e r e d  t o  prove h i s  s t a t e  o f  mind and 

a s  ev idence  of  a p r i o r  v i o l e n t  a c t  on t h e  p a r t  o f  Ar thur .  The 

t r i a l  c o u r t  r u l e d  a g a i n s t  t h e  p r o f f e r e d  t e s t imony  h o l d i n g  t h a t  

it would n o t  show t h e  v i o l e n t  n a t u r e  o f  t h e  v i c t i m .  

A t  t h e  charge  confe rence ,  Merchant r e q u e s t e d  t h e  j u r y  be  

i n s t r u c t e d  t h a t  he was j u s t i f i e d  i n  u s i n g  dead ly  f o r c e  t o  p re -  

v e n t  an  agg rava t ed  a s s a u l t  o r  agg rava t ed  b a t t e r y  upon him w i t h  

a  garden hose .  The c o u r t  den i ed  t h e  r e q u e s t .  Merchant' a l s o  re- 

q u e s t e d  a n  i n s t r u c t i o n  on d e f e n s e  of home and no d u t y  t o  re- 

@ t r e a t  which was den ied .  (Appendix A a t  1 -2 ) .  

The F t r s t  D i s t r i c t  h e l d  t h a t  s i n c e  t h e  v i c t i m ' s  garden 

hose  cou ld  n o t  be  a  dead ly  weapon a s  a  m a t t e r  o f  law, t h e r e  was 



no e r r o r  i n  r e f u s i n g  t o  a l low evidence of a  p r i o r  v i o l e n t  a c t  

by t h e  v i c t i m  and a l s o  no e r r o r  i n  denying a p p e l l a n t ' s  reques ted  

i n s t r u c t i o n  on s e l f  defense  t o  r e p e l  an aggravated a s s a u l t  o r  

aggravated b a t t e r y .  (Appendix A a t  3 ) .  

P e t i t i o n e r  a l s o  cha l lenged  t h e  assessment of 50 p o i n t s  

on h i s  s en t enc ing  g u i d e l i n e s  s co re shee t  f o r  a  p r i o r  second de- 

g r e e  murder conv ic t ion  from Bay County (Appendix B a t  1 -5 ) .  

This conv ic t ion  was scored  a s  a  l i f e  fe lony  (Appendix B a t  6 ) .  

P e t i t i o n e r  argued t h e  second degree  murder conv ic t ion  should have 

been scored  a s  a  f i r s t  degree  fe lony  punishable  by l i f e  (40 

p o i n t s )  which would reduce h i s  p o i n t  t o t a l  t o  223, c a l l i n g  f o r  

a  5  1/2 t o  7 y e a r  sen tence .  The F i r s t  ~ i s t r i c t  r e fused  t o  reach 

t h e  i s s u e  (Appendix A a t  4 ) .  

On November 4 ,  1985, a  t imely  n o t i c e  of d i s c r e t i o n a r y  re- 

view was f i l e d .  



I11 SUMMARY OF ARGUMENT 

P e t i t i o n e r  w i l l  p r e s e n t  two s e p a r a t e  bases  f o r  c o n f l i c t  

j u r i s d i c t i o n .  F i r s t ,  p e t i t i o n e r  w i l l  a rgue  t h a t  t h e  F i r s t  D i s -  

t r i c t  had no r i g h t  t o  determine t h e  v i c t i m ' s  garden hose was n o t  

a  deadly weapon a s  a  m a t t e r  of law s o  a s  t o  j u s t i f y  t h e  exc lus ion  

of tes t imony about  p r i o r  v i o l e n t  a c t s  by t h e  v i c t i m  and t o  j u s t i -  

f y  t h e  r e f u s a l  t o  g ive  an i n s t r u c t i o n  on s e l f  defense  t o  r e p e l  

an aggravated b a t t e r y  o r  aggravated a s s a u l t .  This  ho ld ing  i s  con- 

f l i c t  w i th  s e v e r a l  o t h e r  ca ses  which ho ld  t h a t  t h e  n a t u r e  of a  

weapon a s  a  dead ly  weapon i s  a  q u e s t i o n  f o r  t h e  ju ry .  

The second c la im of c o n f l i c t  a r i s e s  because t h e  F i r s t  D i s -  

t r i c t  r e fused  t o  address  a  s co r ing  e r r o r  on t h e  s en t enc ing  guide- 

l i n e s  s c o r e s h e e t ,  which was apparen t  from t h e  f a c e  of t h e  record .  



ISSUE I 

THE FIRST DISTRICT'S DECISION IS  13l EX- 
PRESS AND DIPZCT CONFLICT W I T H  P R I O R  
CASES WHICH HOLD THAT THE CHARACTER OF 
A WEAPON AS A DEADLY WEAPON I S  A QUESTION 
OF FACT FOR THE J U R Y  AND NOT A QUESTION 
OF LAW FOR THE COURT. 

The F i r s t  D i s t r i c t  found t h e  v i c t i m ' s  garden hose ,  which 

p e t i t i o n e r  b e l i e v e d  was go ing  t o  b e  used a s  a  weapon a g a i n s t  him, 

was n o t  a  dead ly  weapon a s  a  m a t t e r  of law. P e t i t i o n e r  sought  

t o  i n t r o d u c e  p r i o r  v i o l e n t  a c t s  of t h e  v i c t i m  a s  p a r t  of  h i s  

b e l i e f  t h a t  he  a c t e d  i n  s e l f  d e f e n s e  i n  s h o o t i n g  t h e  v i c t i m .  

The F i r s t  D i s t r i c t  found t h e  e x c l u s i o n  of  t h i s  ev idence  w a s  pro- 

p e r  s i n c e  p e t i t i o n e r  cou ld  n o t  have a c t e d  i n  s e l f  de f ense  by u s i n g  

dead ly  f o r c e  t o  r e p e l  an a s s a u l t  o r  b a t t e r y  by a v i c t i m  who wheel- 

ed  a  nondeadly garden hose .  Likewise ,  t h e  F i r s t  D i s t r i c t  approved 

t h e  r e f u s a l  of  t h e  lower c o u r t  t o  i n s t r u c t  t h e  j u r y  on p e t i t i o n e r ' s  

r i g h t  t o  r e p e l  an  a n t i c i p a t e d  agg rava t ed  b a t t e r y  o r  aggrava ted  

a s s a u l t ,  as p rov ided  i n  t h e  second p a r t  of  F l o r i d a  S t anda rd  qury  

I n s t r u c t i o n  3 .04(d)  a t  4 1 ,  which is  d e r i v e d  from S e c t i o n  776.08, 

F l o r i d a  S t a t u t e s  (1983) . 
The F i r s t  D i s t r i c t ' s  de t e rmina t i on  t h a t  a  garden hose  can 

never  be  a  dead ly  weapon i s  i n  c o n f l i c t  w i t h  t h e  fo l l owing  de- 

c i s i o n s ,  which c o l l e c t i v e l y  hold. t h a t  t h e  c h a r a c t e r  o f  a n  o b j e c t  

a s  a  dead ly  weapon i s  a  q u e s t i o n  of f a c t  f o r  t h e  ju ry :  Lindsay 

v .  S t a t e ,  67 F l a .  111, 64 So. 501 ( 1 9 1 4 ) ;  ~ o s w i c k  v.  S t a t e ,  143 

So.2d 817 (F l a .  1 9 6 2 ) ( s t e e l  r o d ) ;  Rogan v .  S t a t e ,  203 So.2d 24 



( F l a .  3d DCA 1967) ( f l o w e r  p o t )  ; Forch ion  v .  S t a t e ,  214 So.2d 751 

( F l a .  3d DCA 1968) ( s t i c k )  ; C o l a i n n i  v. S t a t e ,  245 So.2d 893 

( F l a .  2d DCA 1971) (hammer); Johnson v .  S t a t e ,  249 So.2d 452 

( F l a .  4 t h  DCA 1 9 7 1 ) ( s h o e ) ;  and J . M . C .  v. S t a t e ,  331 So.2d 366 

( F l a .  3d DCA 1976) ( s t i c k )  . 
T h i s  Cour t  must g r a n t  d i s c r e t i o n a r y  review t o  r e s o l v e  t h i s  

c o n f l i c t .  

ISSUE I1 

THE FIRST DISTRICT'S DECISION TO REFUSE 
T  0 RE V I  EW A SCORESIEET E m R  IS I N  DIRECT AND 
EXPRESS CONFLICT WITH OTHER CASES AND 
SHOULD BE REVIEWED WITI-I TWO OTHER FIRST 
DCA CASES CURRENTLY PENDING REVIEW. 

The F i r s t  D i s t r i c t  i n  t h e  i n s t a n t  case, c i t i n g  Da i l ey  v. 

S t a t e ,  471 So.2d 1349 ( F l a .  1st DCA 1 9 8 5 ) ,  review pend ing ,  No. 

67,381,  h e l d  t h a t  t h e  e r ror  i n  s c o r i n g  a  p r i o r  second d e g r e e  

murder a s  a l i f e  f e l o n y ,  i n s t e a d  o f  a f i r s t  degree  f e l o n y  punish-  

a b l e  by l i f e  ( S e c t i o n  782.04 ( 2 )  , F l o r i d a  S t a t u t e s  (1973) ) c o u l d  

n o t  b e  a d d r e s s e d  f o r  t h e  f i r s t  t i m e  on a p p e a l .  T h i s  d e c i s i o n  

i s  i n  c o n f l i c t  w i t h  Tucker v .  S t a t e ,  464 So.2d 211 ( F l a .  3d DCA 

1 9 8 5 ) ,  i n  which t h e  c o u r t  h e l d  t h a t  s c o r e s h e e t  errors may b e  r a i s e d  

f o r  t h e  f i r s t  t i m e  on a p p e a l .  I t  i s  a l s o  i n  c o n f l i c t  w i t h  S t a t e  

v. Rhoden, 448 So.2d 1013 ( F l a .  1984) ( j u v e n i l e  s e n t e n c e d  as a n  

a d u l t ) ;  Walker v. S t a t e ,  462 So.2d 452 ( F l a .  1985) ( h a b i t u a l  o f f e n -  

d e r )  ; and  S t a t e  v .  Snow, 462 So.2d 455 ( F l a .  1985) ( r e t e n t i o n  o f  

j u r i s d i c t i o n ) ,  which c o l l e c t i v e l y  h o l d  t h a t  s e n t e n c i n g  errors, 

which v i o l a t e  a s p e c i f i e d  s t a t u t o r y  scheme, may h e  r a i s e d  f o r  t h e  

f i r s t  t i m e  on a p p e a l .  



Dai ley  h e l d  t h a t  unprese rved  s c o r e s h e e t  e r r o r s  which a r e  

n o t  a p p a r e n t  from t h e  f a c e  of t h e  r e c o r d  cou ld  n o t  be reviewed.  

H e r e ,  even under  t h e  Da i ley  view, t h e  p r i o r  judgment and s en t ence  

(Appendix B a t  1-5) was i n  t h e  r e c o r d  and cou ld  have been review- 

ed.  C u r ious ly ,  t h e  F i r s t  D i s t r i c t  h e l d  i n  W h i t f i e l d  v.  S t a t e ,  

471 So.2d 633 ( F l a .  1st DCA 1 9 8 5 ) ,  review pending,  No. 67,320,  

o r a l  argument se t  f o r  February  11, 1986 and Brown v .  S t a t e ,  474 

So.2d 346 ( F l a .  1st DCA 19851, review pending,  No. 67,718,  t h a t  

t h e  e r roneous  assessment  o f  p o i n t s  f o r  v i c t i m  i n j u r y  on t h e  s c o r e -  

s h e e t  c o u l d  be  raised.  f o r  t h e  f i r s t  t i m e  on a p p e a l  s i n c e  t h e  e r r o r  

was a p p a r e n t  from t h e  f a c e  of t h e  r e c o r d .  Th i s  Cour t  shou ld  ac-  

c e p t  review because  of c o n f l i c t  w i t h  Tucker.  T h i s  Cour t  shou ld  

a l s o  a c c e p t  review because  t h e  same i s s u e  i s  c u r r e n t l y  pending 

review b e f o r e  t h i s  Cour t  i n  W h i t f i e l d  and ~ a i l e y .  See a l s o ,  -- 

J o l l i e  v.  S t a t e ,  405 So.2d 418 ( F l a .  1981) . 



V  CONCLUSION 

B a s e d  upon t h e  foregoing a r g u m e n t ,  r easoning ,  and c i t a t i o n  

of a u t h o r i t y ,  P e t i t i o n e r  requests t h a t  t h i s  C o u r t  accept r e v i e w  

of bo th  i s s u e s  and proceed t o  decide bo th  on t h e  m e r i t s .  

R e s p e c t f u l l y  s u b m i t t e d ,  

MICHAEL E . ALLEN 
P U B L I C  DEFENDER 
SECOND J U D I C I A L  C I R C U I T  

P . DOUGLAS BRINKBIEYER v 

A s s i s t a n t  P u b l i c  D e f e n d e r  
Pos t  O f f i c e  B o x  6 7 1  
T a l l a h a s s e e ,  F lor ida  3 2 3 0 2  
( 9 0 4 )  4 8 8 - 2 4 5 8  

ATTORNEY F O R  P E T I T I O N E R  

C E R T I F I C A T E  OF S E R V I C E  

I HEREBY C E R T I F Y  t h a t  a copy of the above B r i e f  of P e t i -  

t i o n e r  on J u r i s d i c t i o n  has been f u r n i s h e d  by hand t o  A s s i s t a n t  

A t t o r n e y  G e n e r a l  John M. K o e n i g ,  J r . ,  T h e  C a p i t o l ,  T a l l a h a s s e e ,  

Flor ida 3 2 3 0 1 ;  and by U . S .  M a i l  t o  P e t i t i o n e r ,  JACK WILSON MER- 

CHANT, # 0 4 4 2 1 1 - E - 9 9 ,  P o s t  O f f i c e  B o x  5 0 0 ,  O l u s t e e ,  F lor ida  3 2 0 7 2  
I 

on t h i s  5 day of N o v e m b e r ,  1 9 8 5 .  

w I I 

P . DOUGLAS BRINKMEYER 
V 




