
IN THE SUPREME COURT f i t ' . '  
C/ 

STATE OF FLORIDA 
CLERi'P, L 1 ,  ' W e  i/ 

By -.--- 7 - -  .- 
C : : , L - ~ I ,  

MARGARET E. BUTLER, a s  ) 
Persona l  r e p r e s e n t a t i v e  ) 
of t h e  Estate of HENRY ) 
LEE SWDERS, a minor 1 

) 
P e t i t i o n e r ,  1 

V S. 1 SUPREME COURT OF FLORIDA 
1 CASE NO. 67,869 

SARASOTA COUNTY, FLORIDA ) 
a c o r p o r a t e  body p o l i t i c ,  ) 

1 
Respondent.  ) 
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The f a c t s  i n  t h i s  case  a r e  c l e a r l y  s e t  f o r t h  i n  

SARASOTA COUNTY, FLORIDA v. BUTLER, 1 0  FLW 181 9 (F l  a. 2d DCA 

J u l y  26, 1985) ,  which i s  a t t a c h e d  a s  an  Appendix. 



The c a s e s  w i t h  which P e t i t i o n e r  a l l e g e s  d i r e c t  a n d  

express  c o n f l i c t  deal  wi th  d i f f e r e n t  f a c t u a l  and l e g a l  i s s u e s  

a n d  t h e r e f o r e  a r e  t o t a l l y  d i s t i n g u i s h a b l e .  T h e r e f o r e  t h e  

O p i n i o n  r e n d e r e d  by t h e  Second D i s t r i c t  Cour t  of Appeal i n  

t h e  i n s t a n t  c a s e  does  n o t  d i r e c t l y  a n d  e x p r e s s l y  c o n f l i c t  

w i t h  these  c a s e s  and t h i s  Court  should d e c l i n e  t o  invoke i t s  

d i s c r e t i o n a r y  j u r i s d i c t i o n  i n  t h i s  cause. 



THE DECISION OF ' M E  SECCND DISTRICT CCURT 
OF APPEAL I N  THE INSTANT CASE IS N O T  I N  
EXPRESS AND D I R E C T  C O N F L I C T  W I T H  T H E  
DECISIONS OF THIS COURT I N  BALPH L CITY 
OF DAYTONA BEACH, 471 S0.2D 1 (FLA. 1 9  83) 
MID TRIANON PARK CONDWINIUM ASSOCIATION 
V. CITY OF HIALEAH,  468 S0.2D 912 (FLA. 
1 9 8 5 )  O R  T H E  DECISION OF T H E  T H I R D  
DISTRICT CCURT O F  APPEAL I N  BUCHER Va DADE 
C O U N T Y ,  3  54 S0.2D 89 (FLR 3D DCA 1977) .  

The Second D i s t r i c t  r e v e r s e d  t h e  t r i a l  c o u r t  i n  t h e  

i n s t a n t  c a s e  because  t h e  r e c o r d  d i s c l o s e d  t h a t  SARASOTA i s  

i n s u l a t e d  f r o m  l i a b i l i  t y  under t h e  d o c t r i n e  of s o v e r e i g n  

i m m u n i t y .  The C o u r t ' s  r e a s o n i n g  w a s  s e t  f o r t h  i n  t h e  

f o l l o w i n g  language: 

'The t e s t ,  composed of t h r e e  conjoined p a r t s ,  t o  
be fo l lowed i n  a  mat te r  of t h i s  kind i s  whether 
t h e  governmenta l  e n t i t y  c r e a t e d  t h e  dange rous  
c o n d i t i o n ,  knew it t o  be dangerous ,  a n d  t h a t  
such  danger  was n o t  r e a d i l y  a p p a r e n t  t o  t h o s e  
persons who might s u s t a i n  i n j u r y  a s  a  r e s u l t  of 
it. r i t v  of S t .  P e t e r m u  v. Collom, 419 
So.2d 1082 ( F l a .  1 9 8 2 ) ;  Bju-ra v. S t a t e  of 
l l u . i d a & p u & m e n t o f . ~ r ~ o  r t a t  i on, Ca se N 0- 
84-1490 ( F l a .  3d DCA May 28 ,  1985)  [ l o  F.L.W. 
1 3 3 7 1 .  One of t h e  e l e m e n t s  c r i t i c a l  t o  
s t r i p p i n g  away the  s h i e l d  of sovere ign  immunity 
i s  m i s s i n g  i n  t h e  m a t t e r  a t  hand ,  i . e .  t h e  
c r e a t i o n  by S a r a s o t a  County of t h e  dange rous  
c o n d i t i o n .  T h e h a z a r d o u s  n a t u r e  of t h e w a t e r s  
which might e x i s t  a t  t h e  South Lido Beach cannot 
be a t t r i b u t e d  t o  S a r a s o t a  County. ... The 
p r e s e n c e  or non-presence  of w a r n i n g  s i g n s  or  
o t h e r  d e v i c e s ,  l i f e g u a r d s  o r  o t h e r  t y p e  of 
p ro t ec t ion ,  or rescue  or s a f e t y  e q u i p e n t  f a l l s  
w h o l l y  w i t h i n  t h e  concep t  of a  " judgmen ta l ,  
planning-level  func t ion , "  immune from consequen- 
t i a l  l i a b i l i t y ,  i n  c o n t r a s t  t o  a n  "operat ional-  
l e v e l "  a c t i v i t y  which can r e s u l t  i n  t h e  l o s s  of 
such immunity .  B w m e n t  of T r a n s a o r t a t i =  
v N e l s o n ,  419 So. 2d 1 0 7 1  ( F l a .  1 9 8 2 ) ;  
Commercial C a r r i e r  Corp. v. I n U a n  River Countv, 
371 So.2d 1010 (F la .  1979) .  ... I t  was n e i t h e r  
t h e  beach nor t h e  o p e r a t i o n  of it, b u t  t h e  



w a t e r ,  which c a u s e d  t h e  c h i l d ' s  d e a t h .  C6, 
H i l l  v. C - i t v  o f  Lake-, 466 So.2d 1 2 3 1  (F l a .  
2d DCA 1985 )  ..." 
P e t i t i o n e r  a l l e g e s  c o n f l i c t  w i t h  t h i s  Cour t ' s  d e c i s i o n  

i n  Tr ianon Park Condominium Assoc i a t i on  v. C i t v  o f  H i a J & a h ,  

468 So.2d 912 (F la .  1985).  The c e r t i f i e d  q u e s t i o n  i n  T r i a n o a  

was s t a t e d  a s  f o l l o w s :  

"Whether a  g o v e r n m e n t a l  e n t i t y  may be l i a b l e  
i n  t o r t  t o  i n d i v i d u a l  p rope r ty  owners f o r  t h e  
n e g l i g e n t  a c t i o n s  o f  i t s  b u i l d i n g  i n s p e c t o r s  
i n  e n f o r c i n g  p r o v i s i o n s  of a  b u i l d i n g  code 
e n a c t e d  p u r s u a n t  t o  t h e  p o l i c e  power s  v e s t e d  
i n  t h a t  governmental e n t i t y .  " _Zg, a t  914. 

I n  answer ing  t h e  c e r t i f i e d  q u e s t i o n  i n  t h e  n e g a t i v e  t h e  

C o u r t  i n  Trianon, l i k e  t h e  Second  D i s t r i c t  i n  t h e  i n s t a n t  

c a s e  b a s e d  i t s  a n a l y s i s  i n  p a r t  o n  Commerc ia l  C a r r i e r ;  

C o l l o m ;  a n d  N e i l s o n ,  a_lapla. The  c a s e  i s  t o t a l l y  

d i s t i n g u i s h a b l e  i n  terms of b o t h  t h e  f a c t s  a n d  a p p l i c a b l e  

l e g a l  i s s u e s .  The  f e w  w o r d s  q u o t e d  f r o m  2 2 i ~ m ~  i n  

P e t i t i o n e r ' s  B r i e f  a r e  c l e a r l y  d i c t a .  T h e r e  i s  n o g x w r e s s  

and d i r e c t  c o n f l i c t  w i t h  Trianon. 

P e t i t i o n e r  a l l e g e s  c o n f l i c t  w i t h  t h i s  C o u r t ' s  r e c e n t  

d e c i s i o n  i n  Ralwh v. C i t v  of  Daytona ~ e a c b ,  471 ~ o . 2 d  1  l la. 

1983)  ( r e h e a r i n g  d e c i d e d  J u n e  27 ,  1 9 8 5 ) .  I n  ~U&?.kh t h e  

l i m i t e d  i s s u e  was whether a  complaint  t h a t  a l l e g e d  t h a t  t h e  

c i t y  a l l o w e d  a  known d a n g e r o u s  c o n d i t i o n  t o  e x i s t  on  t h e  

beach w i t h o u t  warning t he  p u b l i c  i n v i t e d  t o  use t h e  beach f o r  

r e c r e a t i o n a l  p u r p o s e s  o f  t h a t  known h a z a r d o u s  c o n d i t i o n  

s t a t e d  a  c a u s e  of a c t i o n  a b l e  t o  w i t h s t a n d  a  m o t i o n  t o  

d ismiss .  a t  1. In  R a l ~ h  t h e  dangerous c o n d i t i o n  was  t h e  

p e r m i t t i n g  of m o t o r  v e h i c l e s  o n  t h e  b e a c h  w i t h o u t  



s u p e r v i s i o n .  T h i s  w a s  a  c o n d i t i o n  c r e a t e d  by t h e  C i t y ;  

t h e r e f o r e  t h e  c a s e  i s  c l e a r l y  d i s t i n g u i s h a b l e  f r o m  t h e  

i n s t a n t  c a se .  I t  s h o u l d  be n o t e d  t h a t  t h e  C o u r t  i n  B a l ~ b ,  

l i k e  t h e  Second  D i s t r i c t  i n  t h e  i n s t a n t  c a s e ,  r e l i e d  o n  

&- and  C o l l ~ m ,  u-. T h e r e  i s  no e x p r e s s  and  dig- 

c o n f l i c t  w i t h  R a l ~ h ,  

P e t i t i o n e r  a l l e g e s  c o n f l i c t  w i t h  t h e  d e c i s i o n  of t h e  

Th i rd  Distr ic t  Court of Appeal i n  Bucher v. Dade Coun&y, 354 

So.2d 89  (F1 a. 3d DCA 1 9 7 7 ) .  Dade County d i d  n o t  d e f e n d  t h a t  

case  o n  the theo ry  of sove re ign  immunity,  &L a t  90. There- 

f o r e  t h e  c a s e  i s  t o t a l l y  i n a p p l i c a b l e .  T h e r e  i s  n o  

e x p r e s s  and d i r e c t  c o n f l i c t  w i t h  B u c h a .  



The dec i s ion  of t h e  Second D i s t r i c t  Court of Appeal t h a t  

t h e  P e t i t i o n e r  seeks t o  h a v e  r e v i e w e d  i s  ROt i n  d i r e c t  a n d  

express  c o n f l i c t  w i t h  t h i s  Court 's  op in ions  i n  R a l ~ h  v. C i ty  

of Day-- Beach, 471  So.2d 1 (F1 a. 1983)  and  T x i a n o n 2 &  

Condominium B s s o c i a t i o ~  -IlbG L S Y  9i 1h.h.aht 468 S0-2d 

912 (F la .  1985)  a n d  t h e  T h i r d  D i s t r i c t  C o u r t  of Appeal i n  

B ~ s h 3 . x  v. Bsds _C_o_ua_ty, 354 So.2d 8 ( F l a .  3d D C A  1 9 7 7 ) .  

Respondent t h e r e f o r e  r e q u e s t s  t h a t  t h i s  Cour t  d e c l i n e  t o  

ex tend  i t s  d i s c r e t i o n a r y  j u r i s d i  c t i o n  t o  t h i s  cause. 

N ELSm HESSE CYRIL SMITH 
WIDMAN & HERB 
2070 Ringl ing Boulevard 
Saraso ta ,  F1 o r i d a  33 577 
813/366-7 550 
Attqrneyji f  qr Respondent 



CERTIFICATE OF SERVICE 

I HEREBY CERTIFY t h a t  a t r u e  copy of t h e  f o r e g o i n g  

R e s p o n d e n t ' s  B r i e f  on J u r i s d i c t i o n  h a s  been  f u r n i s h e d  by U. 

S. Mail t o  R o b e r t  J a c k s o n  M c G i l l ,  E s q u i r e ,  P o s t  O f f i c e  Box 

1725,  Venice, F lor ida  34284. 
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By: 
ROBERT C. WIDMAN NOV 2 2 1985 


