


a capital case, it will apply a heightened standard corresponding
with the need for enhanced reliability of the sentencing
determination under the eighth amendment. The Court holds:

In this case, the prosecutor's argqument
sought to give the jury a view of its role in
the capital sentencing procedure that was
fundamentally incompatible with the Eighth
Amendment's heightened "need for reliability
in the determination that death is the
appropriate punishment in a specific case."
Woodson v. North Carolina, 428 U.S., at 305,
96 S.Ct., at 2991 (plurality opinion). Such
comments, if left uncorrected, might so
affect the fundamental fairness of the
sentencing procedure as to violate the Eighth
Amendment.

Caldwell, 105 S.Ct. at 2645,

Perhaps more important is the abandonment by the Court in
Caldwell of any necessity for demonstrating prejudice when a
prosecutorial argument may affect the reliability of the death
sentencing process, thereby implicating the Eighth Amendment.
Unlike a number of prior cases requiring a showing of prejudice
when an improper closing argument is made, the standard adopted
by the Supreme Court bypasses an inquiry into prejudice when the
arqument may affect the death sentencing determination. The
Court's only reference to any semblance of a preijudice
requirement is its passing comment that "[blecause we cannot
say that this effort had no effect on the sentencing decision,
that decision does not meet the standard of reliability that the
Eighth Amendment requires." Caldwell, 105 S.Ct. at 2646. The

language used by the Court is essentially a paraphrase of the
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harmless error test articulated in Chapman v. California, 386

U.S. 18 (1967). Justice 0O'Connor's concurring opinion casts the
standard in similar language: "I believe the prosecutor's
misleading emphasis on appellate review misinformed the jury
concerning the finality of its decision, thereby creating an
unacceptable risk that 'the death penalty may [have been] meted
out arbitrarily or capriciously' or through 'whim or mistake'."
105 s.Ct. at 2647.

This announcement of fundamental changes in the legal
analysis to be applied to review of challenges to closing
arguments in the penalty phase of capital cases reflects a
sufficient change in the law to make this issue cognizable under

Witt, supra.

Sixth Ground

THE SENTENCES OF DEATH RESULTING FROM A
VERDICT OF PREMEDITATED MURDER AND CONSEQUENT
TRIAL COURT FINDING MR. TROEDEL WAS THE
"TRIGGER MAN" ARE BASED ON INACCURATE
STATEMENTS OF THE PROSECUTOR REGARDING
IMPUTED INTENT, CONTRARY TO THE SIXTH, EIGHTH
AND FOURTEENTH AMENDMENTS TO THE UNITED
STATES CONSTITUTION,

In Enmund v, Florida, 458 U.S. 782 {(1982), the Supreme Court

declared unconstitutional then-existing Florida law which
permitted the imposition of a death sentence regardless of the
defendant's intent to kill. The Court held:

[I]1t is for us ultimately to judge whether

the Eighth Amendment permits imposition of
the death penalty on one . . . who aids and
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abets a felony in the course of which a
murder is committed by others but who does
not himself kill, attempt to kill, or intend
that a killing take place or that lethal
force will be employed. We have concluded,
along with most legislatures and juries, that
it does not.

The Fifth Circuit has held in a series of cases that in order to
impose a sentence of death the critical finding of intent must be
made by the jury after receiving carefully guided instructions
focusing on the issue. The first case to so hold is Reddix v.
Thigpen, 728 F.2d 705 (5th Cir. 1984), where the Court vacated a
death sentence based on jury instructions permitting a conviction
based on participation in a conspiracy. The Court held:

A reasonable juror carefully heeding these
instructions fairly could conclude that
Jones's intent to commit murder may be
imputed to Reddix. That imputation is
exactly what Enmund and the eighth amendment
prohibit in death penalty cases.
Consequently, the death sentence is infirm
under the United States Constitution and
cannot stand.

I4. at 7009.

On rehearing, the Court made clear the basis for its holding
was not whether there was sufficient evidence of intent in the
record, but whether it could determine the jury made the
requisite finding of intent.

In its petition for rehearing, the state
essentially urges us to adopt a position we
have already adopted., We agree with the
state that a felony murder conviction may
support the death sentence. We also agree
that the evidence in this case is sufficient
to support a jury conclusion that Reddix had
a personal intent to kill.
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What the panel held, however, and a point
with which the state takes issue, is that
because the jury instructions might have 1led
the jury to believe it could impute the
intent of Reddix's accomplice, who actually
committed the murder, to Reddix, we do not
know whether the Jjury concluded that Reddix
had the personal intent to kill necessary
before the state may impose the death
sentence. This holding is exactly what
Enmund . . . requirels].

732 F.2d at 494 (emphasis added).

In Jones v. Thigpen, 741 F.2d 805 (S5th Cir. 1984), the Court

held the Eighth Amendment required both that there be sufficient
evidence of intent in the record and that the jury is required to
make a sufficient f£inding of intent. 1Id. at 812. The death

sentence in that case was also vacated. Similarly, in Bullock v.

Lucas, 743 F.2d 244 (5th Cir.) cert. granted, Cabana, Supt. v.

Bullock, 53 U.S.L.W. 3757 (Apr. 17, 1985), the Court vacated the
death sentence where the same infirmity existed. The Court
respected the constitutional requirement that the state must
focus on the personal intent and culpability of the defendant
where it seeks to impose a death sentence, holding that "while
the trier of fact may impute intent to an aider and abetter, for
the purpose of determining quilt, that imputation may not be done
for the purpose of imposing the death penalty." Id. at 247.

The comments of the prosecutor can be sufficient to render
the jury's verdict on the premeditated murder issue meaningless.
It is not just the instructions the Courts look to in trying to

divine the meaning of a jury verdict, but "what the jury heard and
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saw as the trial progressed, from beginning to end." Fleming v.

Kemp, 748 F.2d 1435, 1454 (llth Cir. 1984), citing, Lamb v.

Jernigan, 683 F.2d 1332, 1339 (llth cir. 1982), cert. denied, 460
U.S. 1024 (1983). Inaccurate prosecutorial comments alone
relating to the jury's sentencing function were the basis of the
Supreme Court's decision to vacate the sentence of death of the

petitioner in Caldwell v. Mississippi, 165 S.Ct. 2633 (1985).

The Eleventh Circuit has adopted a standard of reviewing the
evidence in the light most favorable to the defendant, together
with the surrounding argquments and charges, in determining the
sufficiency of the finding of intent under Enmund, in Ross v.
Kemp, 750 F.2d 1483 (llth Cir. 1985) (en banc).

This issue is clearly a substantial one which goes to the
heart of whether Mr. Troedel's death sentence is a constitutional
one. The Supreme Court granted certiorari on this issue and will

render a definitive decision in Cabana, Supt. v. Bullock, 53

U.S.L.W., 3757 (U.S. Apr. 17, 1985). The pendency of a
substantial issue raised on behalf of a death-sentenced defendant
is certainly a legitimate basis for staying execution until it is

resolved. 1In Autrey v. Estelle, 104 S.Ct. 24 (1983), Justice

White stayed the execution in a successor habeas case pending the

disposition of the issue raised by that petitioner which was then
pending before the United States Supreme Court. Justice White,
noting the grant of certiorari reflected the substantial nature

of the issue, held:
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Of course I do not know how the Court will
rule on the question, but in view of the
judgment of the Court of Appeals from the
Ninth Circuit and in view of our decision to
give the case plenary consideration, I cannot
say that the issue lacks substance.
Accordingly, I issue a certificate of
probable cause and stay petitioner's
execution pending the final disposition of
the appeal by the court of appeals, or until
the Court's or my final order.

Id. at 25.

This claim is properly before the Court at this time.

A change in the law governing capital cases has been held to
be an appropriate basis for post-conviction relief in Witt v.
State, 387 So.2d 923 (Fla. 1980). Witt recognizes a claim based
on a change is cognizable where that change: "(a) emanates from
this Court or the United States Supreme Court, (b) is
constitutional in nature, and (c) constitutes a development of
fundamental significance." Id. at 931. This Court recognized
the Enmund theory nearly identical to the one before the Court

can be heard in post-conviction in Tafero v. State, 459 So.24

1054, 1055 (Fla. 1984):

As his first point on appeal, Tafero
claims that his death sentences violate the
eighth amendment per Enmund v. Florida, 458
U.S. 782 (1982), because the jury did not
specifically £find that he killed anyone,
intended to kill anyone, or that anyone be
killed. To start, we find Enmund to be such
a change in the law as to be cognizable in
post-conviction proceedings under Witt v,
State, 387 So.2d 922 (Fla.), cert. denied,
449 U.S. 796 (1980).

Enmund was not decided until after the trial in this case
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was completed, but an Enmund claim was raised on appeal.

However, there was no case law to support the specific Enmund
claim presented here, since Reddix and its progeny were not even
decided until 1984. This case is in the same posture as Tafero.
The United States Supreme Court will shortly establish the proper
rules for the Court and jury when it decides Cabana, deciding

the issue not contemplated or discussed in Enmund. Mr. Troedel's

execution should be stayed pending that decision,

Seventh Ground

MR. TROEDEL WAS DENIED HIS RIGHT TO BE FREE
FROM SELF~-INCRIMINATION, TO CONFRONT AND
CROSS~-EXAMINE WITNESSES, AND TO THE EFFECTIVE
ASSISTANCE OF COUNSEL WHEN TOM OSTEEN,
ASSISTANT PUBLIC DEFENDER, UNDERTOOK
REPRESENTATION OF BOTH HIM AND MR. HAWKINS
AND RECEIVED CONFIDENTIAL COMMUNICATIONS FROM
MR. TROEDEL, IN VIOLATION OF THE FIFTH,
SIXTH, EIGHTH AND FOURTEENTH AMENDMENTS TO
THE UNITED STATES CONSTITUTION.

During the critical first six weeks in which investigation
of the circumstances surrounding the offense can be most
fruitful, Mr. Troedel was effectively denied the representation
of counsel because his assistant public defender represented
conflicting interests. The sixth amendment to the United States
Constitution guarantees the criminally accused the right to
conflict-free representation: "The 'assistance of counsel’
guaranteed by the sixth amendment contemplates that such

assistance be untrammeled and unimpaired by a court order

requiring that one lawyer should simultaneously represent
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conflicting interests.™ Glasser v. United States, 315 U.S. 60,

70 (1942). Prejudice is presumed when a defendant demonstrates
"an actual conflict of interest adversely affected his lawyer's

performance." Cuyler v. Sullivan, 446 U.S. 335, 348 (1980). The

former fifth circuit in Baty v. Balkcom, 661 F.2d 391 (5th Cir.

1981) (Unit B), defines actual conflict of interest as follows:
An actual conflict exists 1f counsel's
introduction of probative evidence or
plausible arguments that would significantly
benefit one defendant would damage the
defense of another defendant whom the same
counsel is representing.
Id. at 396.

In this case, literally every action taken on behalf of Mr,
Hawkins by Mr. Troedel's former counsel, Tom Osteen, damaged Mr.
Troedel, As counsel recognized during the motion to sever, the
defenses were antagonistic and conflicting, with both defendants
pointing the finger at the other. The record created by defense
counsel, in representing Mr. Hawkins, served as a basis for

upholding not only the convictions but the sentences of death

imposed upon Mr. Troedel. See Troedel v, State, 462 So.2d 392,

397 (Fla. 1984). The statements made by former counsel Osteen to
the effect that every other client he had represented he thought
was guilty of committing the murder, but that Mr. Hawkins wasn't,
was made before the same sentencing judge who sentenced Mr.
Troedel to death, and could be used as an inference that Osteen
had received confidential information from Mr. Troedel that he

had in fact committed the crime. That record was also reviewed
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by the Florida Supreme Court and relied upon as a basis for
affirming Mr. Troedel's sentence of death.

In addition, the fact Mr. Troedel had communicated privately
and confidentially with counsel for the codefendant Hawkins could
have affected Mr. Grogan's decision whether to put Mr. Hawkins on
the stand and testify in Mr. Troedel's trial. Uninformed as to
what information Mr. Osteen may impart to Mr., Hawkins, the
decision as to how much to point the finger at Mr., Hawkins, and
whether to subject him to adverse examination could be affected
by such concerns.

The dangers inherent in multiple representation are
forbidden by the federal rules, which require the court to make
an immediate inquiry into conflicting defenses when it appears
that multiple representation is involved. See Fed.R.Crim.P.
44(c). The United States Supreme Court has noted:

Seventy percent of the public defender
offices responding to a recent survey
reported a strong policy against undertaking
multiple representation in criminal cases.
Forty-nine percent of the offices responding
never undertake such representation.
Cuyler, 446 U.S. at 346. 1In both Georgia and California, in all

capital cases, each defendant is to be provided with separate,

independent counsel, Fleming v. State, 270 S.E.2d 185 (Georgia

1980); People v, Mroczko, 672 P.2d 835 (California 1983).

The dangers of multiple representation are so antagonistic

to our concept of an adversarial system of criminal justice that
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the courts require close scrutiny of any case in which it occurs.,.

See Cuyler, supra. The facts here proffered by the defendant are

sufficient to require further exploration in an evidentiary

hearing.

Eighth Ground

BECAUSE OF THE TIMING OF THE REDUCTION OF THE
CO-DEFENDANT'S SENTENCE TO LIFE IN PRISON,
COUNSEL WAS PRECLUDED BY STATE ACTION FROM
EFFECTIVELY REPRESENTING HIS CLIENT IN
PRESENTING A PENALTY PHASE DEFENSE, AND
CONFRONTING AND CROSS-EXAMINING EVIDENCE, ALL
IN VIOLATION OF THE SIXTH, EIGHTH AND
FOURTEENTH AMENDMENTS TO THE UNITED STATES
CONSTITUTION,

The critical and undeniable fact undermining any reliability
of the sentence of death in this case is that no sentencer,
either the jury or this trial court, ever had an opportunity to
consider Mr. Troedel's sentence in light of the life sentence of
the codefendant Hawkins. Mr. Hawkins was not sentenced at the
time of Mr. Troedel's sentencing hearing and his sentence was not
reduced to life until this Court did so in July of 1983. See

Hawkins v. State, 436 So0.2d 44 (Fla. 1983). This is a case in

which the state court processes, and timing of the decisions
bearing both on the sentence of Hawkins and Mr. Troedel denied
his attorney any opportunity to fully develop a penalty phase
defense based on the relative culpability of Hawkins compared to
that of Mr. Troedel, The Supreme Court has found that state
interference with the assistance of counsel renders a conviction

or sentence presumptively unconstitutional in a variety of
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circumstances. See, e.g., Geders v. United States, 425 U.S. 80,

91 (1976) (order prohibiting defendant from consulting with

counsel during overnight recess); Herring v. New York, 422 U.S.

853, 865 (1975) (refusal to permit defense attorney to make
closing arguments in criminal bench trials). While the error
occurred because of the timing of the Supreme Court processes, it
is clear this issue was appropriately before the trial court as
it involves a denial of trial counsel the ability to present an
effective penalty phase defense before the trial court. Claims
based on ineffective assistance of counsel in this manner, which
inherently involve the taking of evidence, are appropriate for
post conviction relief. This Court has held on numerous times
that a defendant is precluded from arguing he was denied the
effective assistance of trial counsel in his direct appeal.

Perri v. State, 441 So0.24 606, 607 (Fla. 1983); Gibson v. State,

351 So0.2d 948 (Fla. 1977); State v. Barber, 301 So.2d 7 (Fla.

1974).

Reasonably effective trial counsel would have focused the
penalty phase defense on facts which quite noticeably are now
absent from the record of the case: those involving the relative
culpability of Hawkins and Troedel. The defendant has now
proffered substantial factors which would have affected that
decision, set forth more fully in the preceding grounds, and is
entitled to an evidentiary hearing on this substantial claim.

This Court has repeatedly stressed the importance and
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persuasive value of a comparison of the treatment of codefendants
in determining whether a death sentence is appropriate. 1In

Slater v. State, 316 So.2d 539 (Fla. 1975), the court stated:

We pride ourselves in a system of justice
that requires equality before the law.
Defendants should not be treated differently
upon the same or similar facts. When the
facts are the same, the law should be the
same. The imposition of the death sentence
in this case is clearly not equal Jjustice
under the law.

Id. at 542, Had this case been remanded for resentencing by this
Court, it is unquestionable a sentencing jury and the trial court
would have been permitted to consider and hear evidence on the
relative culpability of Hawkins and Troedel in light of Hawkins'

life sentence. Gafford v. State, 387 So.2d 333 (Fla. 1980). Mr.

Troedel should not be denied this opportunity because of a fluke
in the timing of the sentencing determinations made in both

cases,
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