
I N  THE SUPREME COURT 
STATE O F  FLORIDA 

CASE NUMBER: 6 7 , 9 6 3  ,/ 

CARL LAWTON and MARY LAWTON, 

P e t i t i o n e r s  

V S .  

A L P I N E  ENGINEERED PRODUCTS I I N C  . I 
R e s p o n d e n t  

ON APPEAL FROM THE FOURTH D I S T R I C T  COURT OF APPEAL 

REPLY BRIEF OF PETITIONERS 

KAREN E .  R O S E L L I ,  E S Q U I R E  
KRUPNICK, CAMPBELL, MALONE & R O S E L L I  I P . A .  
S U I T E  # l o 0  - COURTHOUSE LAW PLAZA 
7 0 0  SOUTHEAST T H I R D  AVENUE 
FORT LAUDERDALE, FLORIDA 3 3 3 1 6  
TELEPHONE: ( 3 0 5 )  7 6 3 - 8 1 8 1  DADE: 9 4 5 - 1 1 4 6  



TABLE O F  CONTENTS 

P a g e  

T A B L E O F C I T A T I O N S  . . . . . . . . . . . . . . .  
REBUTTAL ARGUMENT O F  P E T I T I O N E R S  . . . . . . . .  
ARGUMENT: 

I .  P L A I N T I F F S '  T H I R D  AMENDED COMPLAINT 
S T A T E S  A CAUSE O F  ACTION 
FOR AN I N T E N T I O N A L  TORT . . . . . . . .  

11. AN EMPLOYEE WHO I S  INTENTIONALLY 
I N J U R E D  BY H I S  EMPLOYER 
I S  NOT AUTOMATICALLY PRECLUDED 
FROM MAINTAINING A CAUSE O F  ACTION 
FOR DAMAGES AGAINST H I S  EMPLOYER 

WHEN THE EMPLOYEE HAS A P P L I E D  
FOR AND R E C E I V E D  WORKERS 
COMPENSATION B E N E F I T S  . . . . . . . . .  

C E R T I F I C A T E  O F  S E R V I C E  . . . . . . . . . . . . . . . .  



TABLE OF CITATIONS 

STATE COURT CASES 

P a a e  
2 ~ 

F i s h e r  v .  S h e n a n d o a h  G e n e r a l  C o n s t r u c t i o n  Co . ,  
4 7 2  S o .  2d 8 7 1  ( F l a .  4 t h  DCA 1 9 8 5 ) . . . . . . . . . . . . . . . . .  .. 5 

Gross v .  K e n t o n  S t r u c t u r a l  & O r n a m e n t a l  I r o n  Works ,  I n c . ,  1 
5 8 1  F .Supp .  390 (S.D. O h i o  1 9 8 4 ) .  ..................... 
J o n e s  v .  V . I .P .  D e v e l o p m e n t  Co . ,  
4 7 2  N.E. 2d 1 0 4 6  ( O h i o  1 9 8 4 ) . . . .  

1, 2 ,  3 ,  4 ...................... 
Mandol  i d i s  v .  E l k i n s  I n d u s t r i e s ,  I n c . ,  
246  S .E.  2d 9 0 7  (W.V.  1 9 7 8 ) .  .......................... 1 

RULES 

F l a .  R. App. P r o c .  9 . 2 1 0 . .  ............................ 1 

MISCELLANEOUS 

P r o s s e r  & K e e t o n ,  Law o f  T o r t s ,  
a t  3 6  ( 5 t h  Ed. 1 9 8 4 )  .................................. 1 

R e s t a t e m e n t  o f  T o r t s  2d ( 1 9 6 5 ) ,  1 5 ,  8 8  ( a ) . . .  ......... 1 



REBUTTAL ARGUMENT 

P u r s u a n t  t o  F l a .  R. App. P r o c .  9 . 2 1 0 ,  t h e  P e t i t i o n e r s  

h e r e b y  f i l e  t h e i r  Rep ly  B r i e f .  

I .  
PLAINTIFFS' THIRD AMENDED COMPLAINT 

STATES A CAUSE OF ACTION FOR AN INTENTIONAL TORT 

P l a i n t i f f s '  T h i r d  Amended C o m p l a i n t  c l e a r l y  s t a t e s  a 

c a u s e  o f  a c t i o n  f o r  a n  i n t e n t i o n a l  t o r t .  I t  is w e l l  r e c o g n i z e d  

t h a t  " i n t e n t "  is n o t  l i m i t e d  t o  a  d e s i r e  t o  b r i n g  a b o u t  p h y s i c a l  

c o n s e q u e n c e s .  I n t e n t  is a  much b r o a d e r  c o n c e p t ;  i n t e n t  "mus t  

e x t e n d  n o t  o n l y  t o  t h o s e  c o n s e q u e n c e s  which  a r e  d e s i r e d ,  b u t  a l s o  

t o  t h o s e  which  t h e  a c t o r  b e l i e v e s  a r e  s u b s t a n t i a l l y  c e r t a i n  t o  

f o l l o w  f rom wha t  h e  d o e s . "  P r o s s e r  & K e e t o n ,  Law o f  T o r t s ,  a t  

36 ( 5 t h  Ed. 1 9 8 4 )  ( e m p h a s i s  a d d e d ) ;  s e e  a l s o  R e s t a t e m e n t  o f  T o r t s  

2d ( 1 9 6 5 1 ,  1 5 ,  8 8  ( a ) .  

The meaning  o f  i n t e n t  h a s  b e e n  a d d r e s s e d  by a  number o f  

c o u r t s .  S e e  M a n d o l i d i s  v .  E l k i n s  I n d u s t r i e s ,  I n c . ,  246 S.E. 2d 

907 (W.V. 1 9 7 8 ) ;  G r o s s  v .  Kenton S t r u c t u r a l  & Ornamen ta l  I r o n  

Works ,  I n c . ,  581  F. Supp .  390 (S.D. O h i o  1 9 8 4 ) .  Of p a r t i c u l a r  

s i g n i f i c a n c e  is t h e  i n t e r p r e t a t i o n  o f  t h e  t e r m  " i n t e n t "  g i v e n  by  

t h e  O h i o  Supreme C o u r t  i n  J c ,  472 



N.E.  2d 1046  ( O h i o  1 9 8 4 ) ;  a  c o n s o l i d a t i o n  o f  t h r e e  c a s e s .  The 

Ohio  Supeme C o u r t  h e l d  t h a t  c o n d u c t  which  l a c k s  a  s p e c i f i c  i n t e n t  

t o  i n j u r e  - c a n  be i n t e n t i o n a l ;  a  s p e c i f i c  i n t e n t  t o  i n j u r e  is - n o t  

a n  e s s e n t i a l  e l e m e n t  o f  a n  i n t e n t i o n a l  t o r t .  - I d .  a t  1051 .  I n  

G a i n s  v .  C i t y  o f  P a i n e s v i l l e ,  o n e  o f  t h e  t h r e e  c o n s o l i d a t e d  

cases,  t h e  p l a i n t i f f ,  Wil l ie  G a i n s ,  was employed by t h e  d e f e n d a n t  

C i t y  o f  P a i n e s v i l l e  t o  c l e a n  c o a l  c h u t e s .  The c h u t e s  were 

e q u i p p e d  w i t h  a p r o t e c t i v e  metal s a f e t y  c o v e r .  A s  i n  t h e  i n s t a n t  

case,  t h e  d e f e n d a n t  e m p l o y e r  removed t h e  s a f e t y  g u a r d s ,  i n  s p i t e  

o f  t h e  s u b s t a n t i a l  c e r t a i n t y  t h a t  i n j u r i e s  c o u l d  r e s u l t  i f  t h e  

g u a r d  was removed.  Whi l e  t h e  p l a i n t i f f  was a t t e m p t i n g  t o  remove 

t h e  c o a l  d u s t  t h a t  had a c c u m u l a t e d  i n  t h e  c h u t e ,  h i s  hand became 

c a u g h t  b e t w e e n  a p u l l e y  and  t h e  s i d e w a l l  o f  t h e  c h u t e .  H i s  arm 

was d rawn i n t o  t h e  c h u t e  by  t h e  p u l l e y ,  t h e r e b y  c a u s i n g  s e r i o u s  

i n j u r i e s  wh ich  u l t i m a t e l y  r e s u l t e d  i n  h i s  d e a t h .  The c o u r t  h e l d  

t h a t  t h e  d e f e n d a n t  e m p l o y e r ' s  a c t  o f  removing  t h e  s a f e t y  g u a r d  i n  

t h e  f a c e  o f  t h e  s u b s t a n t i a l  c e r t a i n t y  t h a t  i n j u r y  o r  d e a t h  would 

r e s u l t ,  s t a t e d  a c a u s e  o f  a c t i o n  f o r  a n  i n t e n t i o n a l  t o r t .  - I d .  a t  

1052-53.  The Oh io  Supreme C o u r t  s t a t e d :  

A d e f e n d a n t  who f a i l s  t o  warn o f  a known 
d e f e c t  o r  h a z a r d  wh ich  p o s e s  a g r a v e  t h r e a t  
o f  i n j u r y  may r e a s o n a b l y  b e  c o n s i d e r e d  t o  
h a v e  a c t e d  d e s p i t e  a  b e l i e f  t h a t  harm is 
s u b s t a n t i a l l y  c e r t a i n  t o  o c c u r .  The 
e v  i d e n c e  adduced  be low s u p p o r t s  a f i n d i n g  
t h a t  t h e  d e f e n d a n t  e m p l o y e r  knew t h a t  t h e  
r emova l  o f  t h e  c o v e r  p o s e d  a  s u b s t a n t i a l  
r i s k  t o  i t s  emp loyees .  - I d .  a t  1052 .  



L i k e w i s e ,  t h e  d e f e n d a n t  e m p l o y e r  i n  t h e  i n s t a n t  c a s e  k n o w i n g l y  

a n d  i n t e n t i o n a l l y  removed a l l  s a f e t y  g u a r d s  a n d  d e v i c e s  when i t  

knew,  w i t h  s u b s t a n t i a l  c e r t a i n t y ,  t h a t  i n j u r i e s  o r  d e a t h  wou ld  

r e s u l t .  T h e s e  a c t i o n s  b y  t h e  d e f e n d a n t ,  among o t h e r s ,  a r e  

t h o r o u g h l y  a n d  a d e q u a t e l y  s e t  f o r t h  i n  C o u n t  I V ,  p a r a r a p h  24 ( a )  

t h r o u g h  ( e )  o f  t h e  P l a i n t i f f s '  T h i r d  Amended C o m p l a i n t ,  and  a s  

s u c h ,  t h e  c o m p l a i n t  s u f f i c i e n t l y  s t a t e s  a c a u s e  o f  a c t i o n  f o r  

i n t e n t i o n a l  t o r t i o u s  m i s c o n d u c t .  

11. 
AN EMPLOYEE WHO I S  INTENTIONALLY I N J U R E D  BY H I S  EMPLOYER 

I S  NOT AUTOMATICALLY PRECLUDED FROM MAINTAINING 
A CAUSE OF ACTION FOR DAMAGES AGAINST H I S  EMPLOYER 

WHEN THE EMPLOYEE HAS APPLIED FOR AND RECEIVED 
WORKERS COMPENSATION BENEFITS 

T h e  i s s u e  o f  w h e t h e r  a w o r k e r ,  who is i n j u r e d  t h r o u g h  t h e  

i n t e n t i o n a l  a c t s  o f  h i s  e m p l o y e r ,  i s  p r e c l u d e d  f r o m  m a i n t a i n i n g  a 

c a u s e  o f  a c t i o n  a g a i n s t  h i s  e m p l o y e r  was a l s o  a d d r e s s e d  b y  t h e  

O h i o  Supreme  C o u r t  i n  J o n e s  v .  V . I . P .  D e v e l o p m e n t  Co . ,  s u p r a  a t  

1 0 5 4 .  T h e  c o u r t  h e l d  t h a t  " a n  e m p l o y e e  is n o t  b a r r e d  f r o m  

r e c o v e r i n g  f o r  a n  i n t e n t i o n a l  t o r t  b y  h i s  a c c e p t a n c e  o f  s u c h  

b e n e f i t s . "  - Id .  a t  1 0 5 4 .  To p r e c l u d e  a n  i n t e n t i o n a l l y  i n j u r e d  

w o r k e r  f r o m  s e e k i n g  d a m a g e s  a g a i n s t  h i s  e m p l o y e r  wou ld  

e f f e c t i v e l y  e n c o u r a g e  i n t e n t i o n a l  m i s c o n d u c t  b y  t h e  e m p l o y e r .  

I d .  a t  1 0 5 4 .  The  c o u r t  r e a s o n e d  i n  t h a t  " [ a l n  e m p l o y e r  i n  s u c h  a - 



c a s e  c a n  m e r e l y  r e f r a i n  from c o n t e s t i n g  t h e  c l a i m ,  t h e r e b y  

f a c i l i t a t i n g  t h e  r e c e i p t  o f  l i m i t e d  compensa t ion ,  and t h e n  r e a p  

t h e  r e w a r d s  of  a b s o l u t e  immunity f rom f u r t h e r  l i a b i l i t y .  T h i s  

c o u r t  w i l l  n o t  f o s t e r  such  p r a c t i c e s . "  - I d .  a t  1054. 

A d d i t i o n a l l y ,  t h e  c o u r t  r e f u s e d  t o  f o r c e  t h e  

i n t e n t i o n a l l y  i n j u r e d  employee t o  make a n  e l e c t i o n  o f  h i s  

r e m e d i e s .  The c o u r t  s t a t e d  t h a t  a s  a  p r a c t i c a l  m a t t e r ,  mos t  

w o r k e r s  a r e  p r e s s e d  t o  a c c e p t  compensa t ion  under  t h e  A c t ,  s i n c e  

w o r k e r s  compensa t ion  b e n e f i t s  mean immediate  re1 i e f  . - I d .  a t  

1054.  Moreover ,  a  s e v e r e l y  i n j u r e d  employee o f  t e n  l a c k s  t h e  

f i n a n c i a l  s e c u r i t y  n e c e s s a r y  t o  s u s t a i n  him t h r o u g h  p r o t r a c t e d  

l i t i g a t i o n .  - I d .  a t  1054 .  The c o u r t  went on  t o  e x p l a i n :  

To c o n s i d e r  t h e  r e c e i p t  o f  b e n e f i t s  a  
f o r e f e i t u r e  of  a n  e m p l o y e e ' s  r i g h t  t o  p u r s u e  
t h e  employer  i n  t h e  c o u r t s  would n o t  o n l y  b e  
h a r s h  and u n j u s t ,  i t  would a l s o  f r u s t r a t e  
t h e  l a u d a b l e  p u r p o s e s  o f  t h e  A c t  . . . 
F u r t h e r ,  i t  a l l o w  t h e  employer  t o  e s c a p e  any 
m e a n i n g f u l  r e s p o n s i b i i t y  f o r  i ts  a b u s e s .  

F i n a l l y ,  t h e  c o u r t  no t ed  t h a t  r e c e i p t  o f  w o r k e r s  

c o m p e n s a t i o n ,  t o g e t h e r  w i t h  common law damages d o e s  n o t  amount t o  

a  d o u b l e  r e c o v e r y .  The damages award c o n s t i t u t e s  a  s u p p l e m e n t a l  

remedy f o r  p a i n  and s u f f e r i n g ,  l o s s  o f  c o n s o r t i u m ,  p u n i t i v e  

damages;  a l l  o f  which a r e  n o t  compensable  unde r  t h e  Workers 

Compensat ion A c t .  - I d .  a t  1055.  



T h e  R e s p o n d e n t  h a s  a l s o  a r g u e d  t h a t  t h e  F o u r t h  D i s t r i c t  

C o u r t  o f  A p p e a l  s h o u l d  h a v e  a f f  i n n e d  t h e  summary j u d g m e n t  b a s e d  

upon  t h e  s e l e c t i o n  o f  r e m e d i e s  d o c t r i n e .  The  a r g u m e n t  is w i t h o u t  

m e r i t  s i n c e  a n  A p p e l l a t e  C o u r t  is n o t  r e q u i r e d  t o  base i t s  

d e c i s i o n  upon  a n  a l t e r n a t i v e  t h e o r y .  I n  c e r t i f y i n g  t h e  

a f o r e s t a t e d  i s s u e  t o  t h i s  c o u r t ,  t h e  F o u r t h  D i s t r i c t  C o u r t  o f  

A p p e a l  h a s  e x p r e s s l y  r e c o g n i z e d  t h e  n e e d  f o r  t h e  F l o r i d a  Supreme  

C o u r t  t o  r e v i e w  t h i s  much l i t i g a t e d  a n d  h e a v i l y  d e b a t e d  i s s u e .  

See a l s o  F i s h e r  v .  S h e n a n d o a h  G e n e r a l  C o n s t r u c t i o n  C o . ,  472  So. -- 

2d 8 7 1  ( F l a .  4 t h  DCA 1 9 8 5 ) .  P e t i t i o n e r s  o n c e  a g a i n  u r g e  t h i s  

c o u r t  t o  a d d r e s s  t h e  i s s u e  f r a m e d  b y  t h e  F o u r t h  D i s t r i c t  C o u r t  o f  

A p p e a l ,  so t h a t  t h e  law i n  t h i s  r e g a r d  may be s e t t l e d  f o r  t h e  

p r e s e n t  t i m e .  
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