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PRELIMINARY STATEMENT 

P e t i t i o n e r  w a s  t h e  d e f e n d a n t  i n  t h e  C r i m i n a l  ~ i v i s i o n  of t h e  

S e v e n t e e n t h  J u d i c i a l  C i r c u i t ,  I n  a n d  F o r  B r o w a r d  C o u n t y ,  F l o r  i d a  

a n d  t h e  Mrs. R e n t l e y  i n  t h e  D i s t r i c t  C o u r t  of A p p e a l ,  F o u r t h  

Dis t r ic t .  R e s p o n d e n t  was t h e  p r o s e c u t i o n  a n d  A p p e l l e e  i n  t h e  

lower c o u r t s .  I n  t h e  b r i e f ,  t h e  p a r t i e s  w i l l  be r e f e r r e d  t o  b y  

name. 

T h e  s y m b o l  "R" w i l l  d e n o t e  r e c o r d  o n  a p p e a l .  



STATEMENT OF THE CASE AND FACTS 

A c c o r d i n g  t o  t h e  S t a t e ' s  w i t n e s s e s ,  Mrs. B e n t l e y ,  a  45- 

y e a r - o l d  woman w i t h  n o  p r io r  c r i m i n a l  r e c o r d  ( R  1 6 5 ) ,  b r o u g h t  h e r  

c a r  i n  f o r  r e p a i r  a t  Sammy W h i t e ' s  ( a / k / a  " Y o g i " )  a u t o  r e p a i r  

s h o p  o n  F e b r u a r y  2 2 ,  1 9 8 3  ( R  2 4 ) .  W h i t e  t o l d  Mrs. B e n t l e y  h e  

c o u l d  f i x  t h e  c a r  f o r  $ 5 ,  and  h e  d i d  t h e  n e c e s s a r y  work w h i l e  s h e  

w a i t e d  ( R  2 4 ) .  When Mrs. B e n t l e y  d r o v e  t h e  c a r  a r o u n d  t h e  b l o c k  

t o  c h e c k  t h e  r epa i r ,  h e r  r a d i a t o r  h o s e  f e l l  o f f  ( R  26 ,  5 7 ) .  w h i t e  

g o t  a  workman t o  i n s t a l l  a s e c o n d  h o s e  a n d  a g r e e d  t o  c h a r g e  Mrs. 

B e n t l e y  $20 t o t a l  ( R  2 7 ,  5 7 ) .  

A t  t h i s  p o i n t ,  d i f f i c u l t i e s  d e v e l o p e d .  A c c o r d i n g l y  t o  

W h i t e ,  Mrs. B e n t l e y  t h e n  r e f u s e d  t o  p a y  ( R  2 7 ) ,  b u t  k e p t  c h a n g i n g  

h e r  m i n d ,  u n t i l  W h i t e  t o l d  t h e  workman t o  t a k e  t h e  h o s e  o f f  t h e  

c a r  ( R  2 8 ,  5 8 ,  7 6 ) .  A p p a r e n t l y ,  Mrs. B e n t l e y  w a n t e d  a  r e c e i p t ,  

b u t  W h i t e  w o u l d  o n l y  g i v e  h e r  o n e  i f  s h e  a l s o  p a i d  s a l e s  t a x ,  

which  s h e  d i d  n o t  w a n t  t o  d o  ( R  3 8 ) .  When Mrs. B e n t l e y  r e f u s e d  

t o  l e t  t h e  workman  t a k e  t h e  r a d i a t o r  h o s e  f r o m  h e r  c a r ,  W h i t e  

p r o c e e d e d  t o  d o  so ( R  2 8 ) .  W h i t e  s a i d  Mrs. B e n t l e y  t o l d  h i m ,  " I f  

you  t o u c h  my car a g a i n  I ' l l  k i l l  you"  ( R  2 9 ) ,  a s  s h e  r e a c h e d  i n t o  

h e r  p u r s e  and  g o t  a gun .  W h i t e  i m m e d i a t e l y  g r a b b e d  t h e  g u n  ( R  

2 9 ,  6 1 ,  7 8 ,  8 8 ) ,  w h i c h  w a s  n o t  l o a d e d  ( R  4 1 ) .  W h i t e  t h e n  t o l d  

Mrs. B e n t l e y  t o  l e a v e ,  a n d  when s h e  r e f u s e d  t o  d o  so ,  h e  c a l l e d  

t h e  pol ice  ( R  3 1 ,  8 9 ) ,  who a r r e s t e d  h e r  ( R  2 0 ) .  

Mrs. B e n t l e y  w a s  c h a r g e d  w i t h  a g g r a v a t e d  a s s a u l t  w i t h  a  

f i r e a r m  a s  a r e s u l t  o f  t h i s  i n c i d e n t  ( R  1 9 2 - 1 9 3 ) .  A j u r y  f o u n d  

h e r  g u i l t y  a s  c h a r q e d  ( R  1 9 6 ) .  S h e  w a s  a c c o r d i n g l y  a d j u d g e d  

g u i l t y  a n d  s e n t e n c e d  t o  s e r v e  a  m a n d a t o r y  t h r e e - y e a r  p r i s o n  



sentence, (R 201, 202) despite the trial court's reluctance to do 

so, because of the circumstances of this case. (R 184, 190) and 

despite the fact that defense counsel was not allowed to argue 

the mandatory minimum sentence to the jury (R 114-115). 

On appeal, the Fourth District Court of Appeal upheld Mrs. 

Bentley's conviction and sentence, but certified the following 

two questions to this Court: 

1. DOES THE DISPLAY OF AN UNLOADED FIREARM, 
WITHOUT PROOF OF READILY AVAILABLE AMMUNITION, 
WITH ACCOMPANYING THREATS TO USE THE FIREARM 
DURING THE COMMISSION OF AN AGGRAVATED ASSAULT, 
INVOKE THE THREE YEAR MANDATORY SENTENCING 
PROVISION OF SECTION 775.087(2), FLORIDA 
STATUTES (1983)? 

2. IS AN UNLOADED FIREARM DESIGNED TO, OR IS IT 
READILY CONVERTIBLE TO, EXPEL A PROJECTILE 
ABSENT A SHOWING OF AVAILABLE AMMUNITION? 

This Court entered its order accepting jurisdiction in this 

cause on December 11, 1985. 



SUMMARY OF ARGUMENT 

POINT I 

T h e  S t a t e  h a s  t h e  b u r d e n  o f  p r o v i n g  t h a t  a h a n d g u n  d i s p l a y e d  

d u r i n q  a n  a s s a u l t  is o p e r a b l e .  F a i l u r e  t o  d o  so ,  e s p e c i a l l y  when 

t h e  h a n d g u n  d i s p l a y e d  was n o t  l o a d e d ,  p r e c l u d e s  i m p o s i t i o n  o f  t h e  

m a n d a t o r y  t h r e e - y e a r  minimum. 

POINT I1 

J u r y  i n s t r u c t i o n s  m u s t  b e  g i v e n  a s  a w h o l e ,  n o t  i n  b i t s  a n d  

pieces. A l t h o u g h  t h e  t r i a l  c o u r t  h a s  b e e n  g i v e n  l i m i t e d  d i s -  

c r e t i o n  t o  a l l o w  b i f u r c a t i o n  o f  a s p e c i f i c  p o r t i o n  o f  t h e  j u r y  

c h a r q e ,  t h i s  d o e s  n o t  e x t e n d  t o  a l l o w i n g  a b r e a k  i n  t h e  m i d d l e  o f  

t h e  i n s t r u c t i o n s ,  f o r  t h e  s o l e  p u r p o s e  t h a t  a n  a l t e r n a t e  j u r o r  

may b e  g i v e n  l u n c h  a t  t h e  c o u n t y ' s  e x p e n s e  b e f o r e  b e i n g  d i s -  

c h a r g e d .  

POINT I11 

C o u n s e l  a r e  a l w a y s  p e r m i t t e d ,  i n  t h e i r  a r g u m e n t s  t o  t h e  

j u r y ,  t o  a p p l y  t h e  law p e r t i n e n t  t o  t h e  f a c t s  a s  e s t a b l i s h e d  b y  

p r o o f  o r  p e r m i s s i b l e  i n f e r e n c e .  I n  a c a s e  i n v o l v i n g  t h e  man- 

d a t o r y  minimum f o r  u s e  o f  a f i r e a r m ,  c o u n s e l  m u s t  a l s o  b e  a l l o w e d  

t o  d e m o n s t r a t e  t o  t h e  j u r y  t h e  s e r i o u s n e s s  o f  t h e  case a n d  t h e  

i m p o r t a n c e  o f  t h e  j u r y ' s  r e s o l u t i o n  t h e r e o f .  



ARGUMENT 

POINT I 

THE TRIAL COURT ERRED IN IMPOSING THE THREE- 
YEAR MANDATORY MINIMUM WHERE THE HANDGUN 
DISPLAYED BY MRS. BENTLEY WAS UNLOADED AND THE 
STATE NEVER PROVED IT OPERABLE. 

Section 775.087(2), Florida Statutes (1983) provides in 

pertinent part that a person convicted, inter alia, of aggravated 

assault 

who had in his possession a "firearm" as 
defined in S 790.001(6) . . . shall be sentenced 
to a minimum term of imprisonment of 3 calendar 
years.. . . 

A firearm is defined in the following terms in Section 790.001(6) 

any weapon (including a starter gun) which 
will, is designed to, or may readily be 
converted to expel a projectile by the action 
of an explosive ... 

The question presented by the instant cause is whether an 

unloaded gun which the State never proved was operational meets 

the definition for a "firearm" such that Mrs. Bentley's pos- 

session thereof requires imposition of a mandatory three-year 

minimum sentence. Although this issue has apparently not been 

directly addressed in the decisional law of this State prior to 

the Fourth District Court of Appeal's opinion in the present 

case, other cases do provide guidance in determinins the answer. 

Initially, it must be observed that the mandatory minimum 

sentencing statute must be strictly construed in favor of the 

person against whom the penalty is to be imposed. Palmer v. 

State, 438 So.2d 1 (Fla. 1983). This Court has determined that, 

in the absence of express language mandating a contrary result, 



the imposition of consecutive mandatory minimum terms for 

offenses occurrinq during a single criminal episode is not 

authorized. - Id. Thus, only if there is no other reasonable 

interpretation of Section 775.087(2) but that which requires 

imposition of the mandatory minimum for possession of an un- 

loaded, non-operable gun is such a mandatory sentence justified. 

Whether the gun involved meets the definition of a firearm 

is a matter which the State must prove beyond a reasonable doubt. 

In Morales v. State, 431 So.2d 648 (Fla. 3d DCA 1983), the State 

never established that the starter gun in question could be 

readily converted to fire a projectile. The district court of 

appeal held that absent such proof, the mandatory minimum could 

not be imposed. In the present case, the State never proved the 

gun was operable. The State consequently did not make he pre- 

liminary showing necessary to justify imposition of the mandatory 

minimum in this case. 

Moreover, even if it may be presumed - as it may not - that 
the gun carried by Mrs. Bentley was capable of being fired, the 

State's own case proved that the gun was unloaded. In similar 

circumstances, the First District Court of Appeal held that the 

mandatory minimum could not be utilized. Wilson v. State, 438 

So.2d 108, 109 (Fla. 1st DCA 1983), where the Court held: 

The facts described to the trial court at 
the hearing in this case show only that 
appellant stole the gun during the burglary and 
that the gun was later found in appellant's 
home during a search. The state failed to 
indicate that any facts existed, such as 
whether the gun was loaded at the time of the 
burglary or whether appellant possessed both 
the gun and ammunition during the burglary, 
which were similar to the circumstances held 



sufficient to sustain imposition of the 
three-year minimum mandatory minimum sentence 
in m ills v. State, 400 So.2d 516 (Fla. 5th DCA 
1981), Fowler v. State, 375 So.2d 879 (Fla. 2d 
DCA 1979). and State v. DOQSO~. 323 So.2d 644 , .  ~ 

(Fla. 4th DCA 1976). ~ccordinql;, this case is 
governed by our decision in sanders [v. State, 
352 So.2d 1187 (Fla. 1st DCA 1977)], and 
Williams [v. State, 378 So.2d 1258 (Fla. 1st 
DCA 1979) quashed on other qrounds, 395 So.2d 
520 (Fla. 1981)l. 

Thus, Wilson declined to uphold imposition of the mandatory three 

year minimum sentence where the gun in question is unloaded and 

the defendant did not have any ammunition in his possession. 

This holding is consistent with the emphasis placed on 

limiting application of Section 775.087 to only those situations 

expressly mandated by the statute. Palmer v. State, supra; see 

also, State v. Overfelt, 457 So.2d 1385 (Fla. 1984) [absent 

specific jury finding that defendant used a firearm, trial court 

could not impose mandatory minimum sentence]; State v. Perez, 449 

So.2d 818 (Fla. 1984) [mandatory minimum applies only to fel- 

onies, not misdemeanors] . This analysis also avoids the dra- 

conian operation of a mandatory minimum sentence in circumstances 

accurately described as "poignantn by the Fourth District Court 

of Appeal in the present case. The facts which led to the 

instant prosecution are tellinqly summarized by Judge Letts in 

his opinion as follows: 

An irate defendant, found guilty of 
aggravated assault with a firearm, refused to 
pay for defective repairs to her car. During 
the argument over payment, she became in- 
f uriated when the mechanic retaliated by 
commencing to render her car inoperable, so she 
produced a handgun and threatened to kill him 
if he refused to cease and desist. The gun was 
not loaded and after the mechanic easily 
disarmed her the police were called. 



T h i s  cause deserves an opinion because of 
the  poignant circumstances. The gun con ta ined  
no b u l l e t s  and t h e  female de fendan t  was 
obviously incapable of carrying out her t h r e a t .  
Nonetheless  by r e a c t i n g  a s  she d id ,  she ran 
afoul of yet  another s t a t u t e  which mandates her 
i n c a r c e r a t i o n  f o r  t h r e e  y e a r s  i n  t h e  s t a t e  
pen i ten t i a ry  - a  sentence much more savage than 
t h a t  r e ce ived  by many a  hardened,  v i o l e n t  
criminal under t h e  a u i d e l i n e s .  A r e ad ing  of 
t h e  s en t enc ing  proceeding leaves no doubt t he  
t r i a l  judge was unhappy t o  have t o  s en t ence  
t h i s  woman, w i t h  three  dependent chi ldren ,  and 
no p r i o r  c r i m i n a l  r e c o r d ,  t o  t h r e e  y e a r s  i n  
p r i s o n .  However, a s  he remarked: " I  have no 
cho i ce  under t h e  law." Ben t ley  v.  S t a t e ,  1 0  
F.L.W. 2477 (F la .  4 t h  DCA November 6 ,  1985).  

I n  f a c t ,  the  t r i a l  judge below did  not have a  choice: i n  t he  

absence of t h e  proof r e q u i s i t e  t o  imposition of the  three  year 

mandatory m i n i m u m ,  i t  was e r r o r  f o r  h i m  t o  impose such a  sen-  

t ence .  T h i s  e r r o r  may now be c o r r e c t e d  by t h i s  Cou r t ,  which 

should approve the  r a t i ona l e  of Wilson v. S t a t e ,  supra,  and apply 

i t  t o  t h e  p r e s e n t  c a se .  Both c e r t i f i e d  q u e s t i o n s  should con- 

sequently be answered i n  the  negative.  



POINT I1 

THE TRIAL COURT ERRED I N  BIFURCATING THE JURY 
INSTRUCTIONS. 

I n  t h e  m i d d l e  o f  i t s  c h a r g e  t o  t h e  j u r y ,  t h e  t r i a l  c o u r t  

b r o k e  f o r  l u n c h  ( R  1 4 2 ) ,  f o r  t h e  s o l e  r e a s o n  t h a t  t h e  j u d g e  

w a n t e d  t h e  a l t e r n a t e  j u r o r  t o  b e  a b l e  t o  e a t  l u n c h  a t  t h e  

c o u n t y ' s  e x p e n s e  p r io r  t o  b e i n g  d i s c h a r g e d  ( R  1 4 3 ) .  A f t e r  l u n c h ,  

t h e  i n s t r u c t i o n s  p r o c e e d e d  t o  t h e i r  c o n c l u s i o n .  T h i s  was  error .  

R . C r i m . P .  3 . 3 9 0  a n d  S e c t i o n  9 1 8 . 1 0 ,  F l o r i d a  S t a t u t e s ,  b o t h  

p r o v i d e  t h a t  t h e  j u r y  s h a l l  b e  c h a r q e d  o n  t h e  l a w  a t  t h e  con-  

c l u s i o n  o f  t h e  case. O n l y  r e c e n t l y  h a s  a n y  b i f u r c a t i o n  o f  t h e  

c h a r g e  b e e n  a p p r o v e d ,  a n d  t h a t  o n l y  i n  l i m i t e d  c i r c u m s t a n c e s .  

Mat t e r  o f  Use b y  T r i a l  C o u r t s  o f  S t a n d a r d  J u r y  I n s t r u c t i o n s ,  

So .2d  5 9 4 ,  5 9 6  ( F l a .  1 9 8 1 ) :  

W e  a p p r o v e  t h e  r e c o m m e n d a t i o n  o f  t h e  committee 
t h a t  t h e  t r i a l  j u d g e  b e  a u t h o r i z e d  i n  h i s  
d i s c r e t i o n  t o  b i f u r c a t e  h i s  c h a r g e  t o  t h e  j u r y  
b y  g i v i n g  a p o r t i o n  o f  t h e  g e n e r a l  i n s t r u c t i o n s  
p r i o r  t o  t h e  t a k i n g  of e v i d e n c e ,  w i t h  t h e  
r e m a i n i n g  i n s t r u c t i o n s  b e i n q  g i v e n  a t  t h e  close 
o f  t h e  e v i d e n c e  a n d  a f t e r  a r g u m e n t  o f  c o u n s e l .  
T h e  f o l l o w i n g  i n s t r u c t i o n s  may b e  g i v e n  p r i o r  
t o  t h e  t a k i n g  o f  e v i d e n c e :  2 . 0 2  a n d  2 . 0 2 ( a ) ,  
2 .03 ,  2 .04  [ b u t  n o t  t h e  i n s t r u c t i o n s  i n  2 . 0 4 ( a )  
t h r o u g h  ( e ) ] ,  2 .05  a n d  2 .07 .  When b i f u r c a t i n g  
t h e  i n s t r u c t i o n s ,  t h e  t r i a l  j u d g e  s h o u l d  repeat  
i n s t r u c t i o n s  2 .02 ,  2 . 0 2 ( a ) ,  2 .03  a n d  2 .04  a f t e r  
a r g u m e n t  o f  c o u n s e l .  A 1  t h o u g h  b i f u r c a t i o n  i s  
l e f t  t o  t h e  j u d g e ' s  d i s c r e t i o n ,  we b e l i e v e ,  a s  
d i d  t h e  committee,  t h a t  g i v i n g  t h e  a b o v e -  
n u m b e r e d  i n s t r u c t i o n s  a t  t h e  b e g i n n i n g  o f  t h e  
c a se  w i l l  p r o v i d e  t h e  j u r y  w i t h  a b e t t e r  
u n d e r s t a n d i n g  o f  t h e i r  r e s p o n s i b i l i t i e s  a n d  
d u t i e s .  W e  t h e r e f o r e  e n c o u r a g e  t h e  u s e  o f  t h i s  
j u r y  i n s t r u c t i o n  t e c h n i q u e .  



N o  p r o v i s i o n  w a s  m a d e  f o r  b i f u r c a t i n g  t h e  i n s t r u c t i o n  t o  

b e f o r e  a n d  a f t e r  a  l u n c h  b r e a k ,  f o r  a  p u r p o s e  w h i c h ,  w h i l e  

p e r h a p s  c o n s i d e r a t e ,  i s  h a r d l y  i n s p i r e d  by  c o n c e r n s  r e l a t i n g  t o  

e i t h e r  p a r t y ' s  r i g h t  t o  a  f a i r  h e a r i n g .  T o  t h e  c o n t r a r y ,  t h e  

g i v i n g  o f  t h e  j u r y  i n s t r u c t i o n s  is  d e s i g n e d  t o  p r e s e n t  a  u n i t a r y ,  

" w h o l e  p i c t u r e  o f  a  p a r t i c u l a r  s u b j e c t . "  S e e ,  J a c k s o n  v .  S t a t e ,  

3 1 7  S o . 2 d  4 5 4 ,  455  ( F l a .  4 t h  DCA 1 9 7 5 ) .  A s  s u c h ,  t h e  g e n e r a l  

p r a c t i c e  i n  t h i s  S t a t e  h a s  b e e n ,  so f a r  f r o m  b r e a k i n q  d u r i n g  t h e  

m i d d l e  o f  t h e  c h a r g e ,  t o  r e q u i r e  a l l  t h o s e  i n  t h e  c o u r t r o o m  a t  

t h e  t i m e  t h e  i n s t r u c t i o n s  a r e  commenced t o  r e m a i n  t h e r e ,  so  t h a t  

t h e  j u r o r s  w i l l  n o t  b e  d i s t r a c t e d  by  t h e  movement o f  spectators 

i n  a n d  o u t  o f  t h e  c o u r t r o o m .  By t a k i n g  a  recess i n  t h e  m i d d l e  o f  

t h e  c h a r g e  t o  t h e  j u r y ,  t h e  t r i a l  c o u r t  b r o k e  t h e  c r i t i c a l  f l o w  

o f  t h e  i n s t r u c t i o n s ,  u n d u l y  e m p h a s i z e d  t h o s e  g i v e n  a f t e r  t h e  

b r e a k ,  a n d  f a t a l l y  p r e j u d i c e d  Mrs. B e n t l e y ' s  r i g h t  t o  a  f a i r  

t r i a l .  Mrs. B e n t l e y ' s  c o n v i c t i o n  m u s t  c o n s e q u e n t l y  b e  r e v e r s e d .  



POINT I11 

THE TRIAL COURT ERRED I N  SUSTAINING THE STATE'S 
OBJECTION TO MRS. BENTLEY'S ARGUMENT CONCERNING 
THE MANDATORY M I N I M U M  PENALTY REQUIRED UPON 
CONVICTION A S  CHARGED I N  THIS CASE. 

I t  i s  t r u e  t h a t  R . C r i m . P .  3 . 3 9 0 ( a )  h a s  b e e n  a m e n d e d  t o  

p r o v i d e :  

T h e  p r e s i d i n g  j u d g e  s h a l l  c h a r g e  t h e  j u r y  o n l y  
upon  t h e  law o f  t h e  c a s e  a t  t h e  c o n c l u s i o n  o f  
a r g u m e n t  o f  c o u n s e l .  E x c e p t  i n  c a p i t a l  cases,  
t h e  j u d g e  s h a l l  n o t  i n s t r u c t  t h e  j u r y  o n  t h e  
s e n t e n c e  w h i c h  may b e  i m p o s e d  f o r  t h e  o f f e n s e  
f o r  w h i c h  t h e  a c c u s e d  is  t h e n  o n  t r i a l .  

H o w e v e r ,  t h i s  a m e n d e d  i n s t r u c t i o n  o n l y  b e c a m e  e f f e c t i v e  f o r  

t r i a l s  c o n d u c t e d  a f t e r  J a n u a r y  1, 1 9 8 5 .  T h e  F l o r i d a  B a r  Re :  

A m e n d m e n t s  T o  R u l e s  - C r i m i n a l  P r o c e d u r e  3 6 2  S o . 2 d  3 8 6  ( F l a .  

1 9 8 4 ) .  P r i o r  t o  t h a t  t i m e ,  R . C r i m . P . 3 . 3 9 0 ( a )  r e q u i r e d  i n -  

s t r u c t i o n  o n  t h e  maximum a n d  minimum p e n a l t i e s  a t  t h e  r e q u e s t  o f  

e i t h e r  t h e  S t a t e  or t h e  d e f e n d a n t .  

T h e  i n s t a n t  c a se  w a s ,  o f  c o u r s e ,  t r i e d  i n  J u n e ,  1 9 8 3 ,  more 

t h a n  a y e a r  b e f o r e  t h e  S u p r e m e  C o u r t  a n n o u n c e d  t h e  c h a n g e  i n  t h e  

r u l e .  A n d ,  t h e  t r i a l  c o u r t  d i d  i n s t r u c t  o n  p e n a l t i e s ,  i n c l u d i n q  

t h e  m a n d a t o r y  t h r e e  y e a r  m i n i m u m ,  a s  i t  was r e q u i r e d  t o  d o  b y  

n o t i c e  o f  t h e  S u p r e m e  C o u r t ' s  d e c i s i o n  i n  T a s c a n o  v .  S t a t e ,  3 9 3  

S o . 2 d  5 4 0  ( F l a .  1 9 8 0 )  ( R  1 3 9 - 1 4 0 ) .  B u t ,  when d e f e n s e  c o u n s e l ,  

i n  a p p r i s i n q  t h e  j u r y  o f  t h e  s e r i o u s n e s s  o f  t h e  i n s t a n t  c a u s e ,  

s o u g h t  t o  e x p l a i n  t h e  m a n d a t o r y  n a t u r e  o f  t h e  t h r e e - y e a r  minimum 

term t o  t h e  j u r y  (R  1 1 4 ) ,  t h e  S t a t e  o b j e c t e d ,  a n d  i t s  o b j e c t i o n  

t o  t h a t  p o r t i o n  o f  c o u n s e l ' s  c l o s i n g  a r g u m e n t  was s u s t a i n e d  (R 

1 1 5 ) .  T h i s  was error .  



A l t h o u g h  c o u n s e l  may n o t  i n s t r u c t  t h e  j u r y  o n  t h e  l a w  

d u r i n g  c l o s i n g  a rgumen t ,  c o u n s e l  may c e r t a i n l y  a p p l y  t h e  l a w  t o  

t h e  f a c t s  o f  t h e  c a s e  b e f o r e  t h e  j u r y ,  t h u s  i m p r e s s i n g  upon it 

t h e  l e g a l  r a m i f i c a t i o n s  o f  i t s  f a c t u a l  d e t e r m i n a t i o n s .  [ c f . ,  

McCampbel l  v .  S t a t e ,  426 So .2d  1 0 7 2  ( F l a .  1 9 8 2 )  a n d  W e l t y  v .  

S t a t e ,  402  So .2d  1 1 5 9  ( F l a .  1 9 8 1 )  [error i n  f a i l i n g  t o  i n s t r u c t  

o n  p e n a l t i e s  c u r e d  by  d e f e n s e  a t t o r n e y ' s  r emarks  i n f o r m i n g  j u r y  

o f  maximum and minimum s e n t e n c e s . ]  A j u r y  i s  n e v e r  r e q u i r e d  t o  

c o n v i c t ,  e v e n  i n  t h e  f a c e  o f  o v e r w h e l m i n g  e v i d e n c e  o f  g u i l t .  

I n d e e d ,  t h e  power o f  t h e  j u r y  t o  p a r d o n  i s  t h e  q u i n t e s c e n c e  o f  

i t s  f u n c t i o n .  The  power  o f  t h e  j u r y  t o  brook  t h e  power o f  t h e  

j u d i c i a r y  ( " j u d i c i a l  d e s p o t i s m "  t h e y  c a l l e d  i t )  c o n s t i t u t e d  i t s  

m a j o r  a t t r a c t  i o n  f o r  t h e  f o u n d i n g  f a t h e r s .  The F e d e r a l i s t ,  N o .  

8 3 ,  a t  499  ( S i g n e t  e d .  1 9 6 1 )  ( A .  H a m i l t o n ) .  T h i s  p r e c i o u s  

s a f e g u a r d  a g a i n s t  " a r b i t r a r y  impeachments ,  a r b i t r a r y  m e t h o d s  o f  

p r o s e c u t i n g  p r e t e n d e d  o f f e n s e s ,  a n d  a r b i t r a r y  pun i shmen t s  upon 

a r b i t r a r y  c o n v i c t i o n , "  - i d . ,  is o f  e s p e c i a l  i m p o r t a n c e  where t h e  

l e g i s l a t u r e  h a s  s e t  a  mandatory  punishment  which t h e  t r i a l  j udge  

h a s  no power t o  d e c r e a s e ,  a  f a c t  which t h e  s t a n d a r d  j u r y  i n s t r u c t i o n s -  

0 b f u s c a t e . l  M o r e o v e r ,  i t  c a n  n e v e r  b e  wrong  f o r  d e f e n s e  

c o u n s e l  t o  i m p r e s s  upon t h e  j u r y  t h e  s e r i o u s n e s s  o f  t h e  o f f e n s e  

f o r  which t h e  a c c u s e d  s t a n d s  i n  j eopa rdy .2  

" I  w i l l  now i n f o r m  you  o f  t h e  maximum and minimums p o s s i b l e  
p e n a l t i e s  i n  t h i s  c a s e .  T h e  p e n a l t y  is  f o r  t h e  C o u r t  t o  
d e c i d e .  You a r e  n o t  r e s p o n s i b l e  f o r  t h e  p e n a l t y  i n  any  way 
b e c a u s e  o f  y o u r  v e r d i c t . "  ( R  1 3 9 ) .  
T h u s ,  e v e n  t h o u g h  p e n a l t i e s  w i l l  n o t  s p e c i f i c a l l y  b e  i n -  
s t r u c t e d  upon on  r e t r i a l ,  t h e  e r r o r  i n  r e s t r i c t i n g  d e f e n s e  
c o u n s e l  I s  a r g u m e n t  i n  t h i s  r e g a r d  may s t i l l  be  c o r r e c t e d  o n  
r e t r i a l .  



C o n s e q u e n t l y ,  t h e  t r i a l  c o u r t  e r r e d  i n  s u s t a i n i n g  t h e  

S t a t e ' s  o b j e c t i o n  t o  d e f e n s e  c o u n s e l ' s  a r g u m e n t .  T h i s  e r r o r  w a s  

p a r t i c u l a r l y  e g r e g i o u s  i n  t h e  i n s t a n t  c a se ,  w h e r e  n e i t h e r  t h e  

t r i a l  j u d g e  ( R  1 8 4 ,  1 9 0 )  n o r  t h e  S t a t e  (See ,  - R  1 7 7 )  w e r e  c o n -  

v i n c e d  t h a t  t h e  i n t e r e s t  o f  s o c i e t y  r e a l l y  d e m a n d e d  i m p o s i t i o n  o f  

t h e  m a n d a t o r y  t h r e e - y e a r  min imum o n  Mrs. B e n t l e y ,  a 4 5  y e a r - o l d  

who h a d  n e v e r  p r e v i o u s l y  b e e n  i n  t r o u b l e  w i t h  t h e  l a w  ( R  1 6 5 )  a n d  

t h e  g u n  s h e  d i s p l a y e d  w a s ,  i n  a n y  e v e n t ,  u n l o a d e d .  - S e e ,  A r g u m e n t  

P o i n t  11, i n f r a .  R e v e r s a l  f o r  a n e w  t r i a l  is  t h u s  t h e  ap- 

p ropr ia te  c u r e  f o r  t h e  improper l i m i t a t  i o n  o f  d e f e n s e  c o u n s e l  ' s 

a r g u m e n t .  



CONCLUSION 

B a s e d  u p o n  t h e  f o r e g o i n g  Argument  a n d  t h e  a u t h o r i t i e s  c i t e d  

t h e r e i n ,  Mrs. B e n t l e y  r e s p e c t f u l l y  r e q u e s t s  t h i s  H o n o r a b l e  C o u r t  

t o  r e v e r s e  t h e  j u d g m e n t  a n d  s e n t e n c e  o f  t h e  t r i a l  c o u r t  a n d  

r e m a n d  t h i s  c a u s e  w i t h  s u c h  d i r e c t i v e s  a s  may b e  d e e m e d  a p -  

p r o p r i a t e .  
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