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PRELIMINARY STATEMENT 

Petitioner was the defendant in the Criminal Division of the 

Seventeenth Judicial Circuit, In and For Broward County, Florida 

and Appellant in the District Court of Appeal, Fourth District. 

Respondent was the prosecution and Appellee in the lower courts. 

In the brief, the parties will be referred to by name. 

The symbol "R" will denote record on appeal 



STATEMENT OF CASE AND FACTS 

P e t i t i o n e r  w i l l  r e l y  o n  t h e  s t a t e m e n t  of c a s e  and f a c t s  i n  

h e r  i n i t i a l  b r i e f .  



ARGUMENT 

POINT I 

THE TRIAL COURT E R R E D  I N  IMPOSING THE THREE- 
Y E A R  MANDATORY M I N I M U M  WHERE THE H A N D G U N  
DISPLAYED BY MRS. BENTLEY WAS UNLOADED AND THE 
STATE NEVER PROVED I T  OPERABLE. 

T h e  S t a t e ' s  r e l i a n c e  o n  W a t s o n  v.  S t a t e ,  437 So.2d  7 0 2  ( F l a .  

4 t h  DCA 1 9 8 3 )  a n d  S t a t e  v .  W a t s o n ,  4 5 3  So.2d  8 1 0  ( F l a .  1 9 8 4 )  i n  

s u p p o r t  o f  i t s  p o s i t i o n  i n  t h e  p r e s e n t  case i s  m i s p l a c e d .  T h o s e  

cases  a d d r e s s e d ,  n o t  t h e  p r o p r i e t y  o f  t h e  i m p o s i t i o n  o f  t h e  

t h r e e - y e a r  m a n d a t o r y  m i n i m u m  f o r  f i r e a r m  p o s s e s s i o n ,  b u t  t h e  

s u f f i c i e n c y  o f  t h e  e v i d e n c e  t o  s u p p o r t  c o n v i c t i o n  o f  a crime, t h e  

maximum p e n a l t y  f o r  w h i c h  i s  e n h a n c e d  b e c a u s e  o f  t h e  u s e  o f  a  

f i r e a r m  d u r i n q  t h e  o f f e n s e .  T h a t  f u n d a m e n t a l l y  d i f f e r e n t  

p r i n c i p l e s  a p p l y  i n  t h e s e  t w o  s i t u a t i o n s  i s  d e m o n s t r a t e d  b y  

c o n s i d e r a t i o n  o f  t h e  f a c t  t h a t  e v i d e n c e  t h a t ,  e . g . ,  a r o b b e r y  was 

c o m m i t t e d  w i t h  a g u n  may j u s t i f y  a d e f e n d a n t ' s  c o n v i c t i o n  f o r  

r o b b e r y  w i t h  a f i r e a r m ,  b u t  i m p o s i t i o n  o f  t h e  m a n d a t o r y  minimum 

s e n t e n c e  w i l l  n o t  b e  c o u n t e n a n c e d  u n l e s s  t h e  d e f e n d a n t  per-  

s o n a l l y  p o s s e s s e d  t h e  f i r e a r m  i n  q u e s t i o n .  E a r n e s t  v .  S t a t e ,  3 5 1  

So .2d  9 5 7  ( F l a .  1 9 7 7 ) .  

T h u s ,  e n h a n c e m e n t  o f  t h e  d e g r e e  o f  a n  o f f e n s e ,  w h i c h  o n l y  

i n c r e a s e s  t h e  r a n g e  o f  t h e  s e n t e n c e  w h i c h  a j u d q e  i n  h i s  d i s -  

c r e t i o n  may  impose, may w e l l  b e  j u s t i f i e d  b a s e d  o n  t h e  ap- 

p r e h e n s i o n  o f  t h e  v i c t i m  t h a t  a r e a l ,  o p e r a b l e  g u n  is b e i n g  u s e d .  

B u t  a p p l i c a t i o n  o f  a m a n d a t o r y  min imum s e n t e n c e ,  b y  v i r t u e  o f  

w h i c h  t h e  c o u r t ' s  d i s c r e t i o n  t o  f a s h i o n  a n  a p p r o p r i a t e  s a n c t i o n  

b a s e d  o n  t h e  f a c t s  o f  t h e  c a se  i s  e n t i r e l y  r e m o v e d ,  m u s t  b e  



i n v o k e d  o n l y  w h e n  t h e  l e q i s l a t i v e  d e f i n i t i o n ,  a s  most s t r i c t l y  

c o n s t r u e d ,  h a s  b e e n  s a t i s f i e d  i n  e v e r y  d e t a i l .  T h e  S t a t e ' s  

c i t a t i o n  o f  a d i c t i o n a r y  d e f i n i t i o n  o f  t h e  term " f i r e a r m "  

t h e r e f o r e  h a s  a b s o l u t e l y  n o  s i g n i f i c a n c e  t o w a r d  r e s o l u t i o n  o f  t h e  

i s s u e  p r e s e n t e d  b y  t h e  p r e s e n t  case. B e c a u s e  t h e  p r o o f  i n  t h i s  

case was n o t  a m b i g u o u s ,  b u t  e s t a b l i s h e d  b e y o n d  d o u b t  t h a t  t h e  

w e a p o n  Mrs. B e n t l e y  h a d  was u n l o a d e d  a n d  Mrs. B e n t l e y  h a d  n o  

means  i n  h e r  p o s s e s s i o n  t o  make t h e  weapon o p e r a b l e ,  it c a n n o t  b e  

s a i d  t h a t  i m p o s i t i o n  o f  t h e  m a n d a t o r y  m i n i m u m  s e n t e n c e  i s  

c o n s i s t e n t  w i t h  t h e  l e q i s l a t  i v e  i n t e n t  i n  p r o m u l g a t i n g  S e c t  i o n  

7 7 5 . 0 8 7 ( 2 ) ,  F l o r i d a  S t a t u t e s  ( 1 9 8 3 ) .  C o n s e q u e n t l y ,  t h e  t r i a l  

c o u r t  was n o t  r e q u i r e d  t o  s e n t e n c e  M r s .  B e n t l e y  t o  a t h r e e - y e a r  

m a n d a t o r y  minimum term i n  t h i s  case. 



POINT I1 

THE TRIAL COURT ERRED IN BIFURCATING THE JURY 
INSTRUCTIONS. 

Mrs. B e n t l e y  w i l l  r e l y  o n  t h i s  p o i n t  a s  s t a t e d  i n  h e r  

i n i t i a l  b r i e f .  



POINT I11 

THE TRIAL COURT ERRED IN SUSTAINING THE STATE'S 
OBJECTION TO MRS. BENTLEY'S ARGUMENT CONCERNING 
THE MANDATORY MINIMUM PENALTY REQUIRED UPON 
CONVICTION AS CHARGED IN THIS CASE. 

Mrs. Bentley will rely on this point as stated in he initial 

brief. 



CONCLUSION 

Based upon the foregoing Argument and the authorities cited 

therein, Mrs. Bentley respectfully requests this Honorable Court 

to reverse the judgment and sentence of the trial court and 

remand this cause with such directives as may be deemed ap- 

propriate. 

Respectfully submitted, 

RICHARD L. JORANDRY 
Public Defender 
15th Judicial Circuit of Florida 
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