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STIVMA?'InnT OF ARGTTYFQT 

F l a .  Q .  C r i r n .  P .  3 . 1 9 1  r e q u i r e s  t h a t  t r i a l s  m u s t  

~ u s t  h e q i n  w i t h i n  90 d a y s  o f  a w r i t t e n  o r  r e c o r d e d  o r d e r  

d e n y i n q  d i s c h a r g e  o f  a n  a c c u s e d  f o r  g r o u n d s  o f  a l a c k  o f  a 

s ~ e e d y  t r i a l .  T h e  q u e s t i o n  r e l a t e s  t o  t h e  h e g i n n i n q  p o i n t  

o f  t h i s  90 d a v  p e r i o d  w h e n  a j u d g e ' s  o r d e r  d e n v i n g  d i s c h a r g e  

i s  D r o n o u n c e d  a n d  r e c o r d e d  i n  o p e n  c o u r t  v i a  a c a s s e t t e  t a p e  

r e c o r d e r  u s e d  b v  c o u r t  p e r s o n n e l  t o  k e e ~  a n  o f f i c i a l  r e c o r d  

o f  ~ r o c e e d i n g s  a n d  a c o u r t  f o r m .  C C C - 9 5 .  u s e d  a l s o  b y  t h e  

c o u r t  f o r  a s i m i l a r  p u r p o s e .  a n d  t h e  i u d q e  e n t e r s  a w r i t t e n  

o r d e r  A' d a y s  l a t e r  a l s o  d e n y i n g  d i s c h a r q e .  I n  d e n y i n a  a 

s e c o n d  " o t i o n  f o r  n i s c h a r q e .  s u b m i t t e d  w e l l  a f t e r  90 d a v s  

p a s t  t h e  D r o n o u n c e m e n t  i n  o p e n  c o u r t  o f  t h e  j u d g e ' s  o r d e r  
#' - 

o r i ~ i n a l l y  d e n v i n g  d i s c h a r g e .  t h e  l o w e r  c o u r t s  h a v e  s t a t e d  

t h a t  t h e  90 d a y s  b e g i n s  w i t h  t h e  e n t r y  o f  t h e  w r i t t e n  o r d e r .  

w h i c h  o c c u r r e d  l e s s  t h a n  90 d a y s  b e f o r e  s u b m i s s i o n  o f A ~ o e l l a n t ' s  

s e c o n d  Y o t i o n  f o r  n i s c h a r g e ,  a n d  w o u l d  t h u s  v i t i a t e  t h e  s e c o n d  

M o t i o n  f o r  n i s c h a r g e .  -. 
A p ~ e l l a n t  a r g u e s  t h a t  ? l a .  R .  trim. P .  3 .191  i s  a s p e e d y  

t r i a l  r u l e .  T h e  c l e a r  i n t e n t  o f  t h e  r u l e  i s  t o  m o v e  t h 5 n q s  a . l o n g .  

n o t  r e t a r d  t h e m .  T h a t  t h e  j u d g e  t o o k  4 3  d a y s  t o  e v e n  i s s u e  a 

w r i t t e n  o r d e r  i n  t h i s  c o n t e x t ,  e s p e c i a l l y  a f t e r  a l r e a d y  h a v i n g  

d e c i d e d  t h e  o u t c o m e  i n  o ~ e n  c o u r t .  d o e s  n o t  h a r m o n i z e  w i t h  t h e  

s p i r i t  o f  t h e  r u l e .  A ~ p e l l a n t  a l s o  w o u l d  a r q u e  t h a t  t h e  

11 w r i t t e n  o r  r e c o r d e d "  l a n g u a g e  i n  t h e  r u l e  i s  t h e r e  t o  s e -  



STATEMENT OF T I E  FACTS 

Appellant was charged by infornation on or about Sep- 

tember 24, 1983, with driving under the influence of alcohol 

or a controlled. substance and ~ossession of narcotics 

paraDbernalia followinq his illegal arrest for the same on 

September 23, 1983. Appellant asked for a continuance soon 

afterwards, waiving his riqht to speedy tria.1 and- ~leadinq not 

guilty. The State eventually consolidate..oth informations + 
into a single information brouqht in Leon Countv Court on 

e January 11, 1984. Further continuances on both sides followed. 

Appellant's counsel was withdrawn by Court Order on June 7, 

1984, and Appellant was given a 30 day continuance to investi- 

crate his case. Ee filed a Motion for Discharqe entitled 

"Motion for Dismissa1'"n July 17, 1984, which was heard and. 

denied by the Hon. Charles McClure, along with Fnnellant's 

previously filed Motion to Suppress on July 3 1,1984. 

Appellee anplied for a continuance on Auqust 3, 1984, 

which was granted August 6, 1984. An,?ellant then filed a KO.- 

tion to Strike Pleadinqs on Sentember 7 ,  1984. 

On September 13, 1984, the court entered a mitten Or?.er 

denying the nreviously heard. !lotions for Discharqe an2 Su-- 

pression of Evidence. 

During this sam-e tine frame, Appellant learned via 

television that a key State's witness, ,?. E. Crzwley, Florida 

Hiqhway Patrol troo~er, was the subject of an investiqation 

by the Covernor's Office for filinq false reports. 

I 



Appellee filed another llotion to Continue on Fentern- 

ber 20, 19e4, followed by another Motion to Strike Appellant's 

P!otion to Dismiss or in the Alternative to Sup~ress, on October 

2, 1984, in response to a Motion which Appellant had filed 

on March 29, 1984. These Motions were heard on October 19, 

1984, and denied. 

On October 29, 1984, 90 days had elapsed from the denial 

of Appellant's Motion for Discharqe in open court by Judqe 

PlcClure. On this date, no order extendinq the sneedv trial 

period was extant, and durinn the preceding 90 davs A.ppellant 

had always been available for trial. No discovery was in 

Drogress by either side. 

a On November 1, 1984, 90 days had elapsed from Anwellee's 

initial continuance after Appellant's Motion for Discharue had 

been denied. 

On November 16, 1984, Appellant filed his second Motion 

-?or Discharge along with an amended llotion to Dismiss. These 

were heard and denied in open court on November 20, 1984. 

order for this denial was entered the day of trial, 

November 29, 1984. 

Appellant filed a Petition for a P7rit of Prohibition an6 

an Order to Show Cause in the Court of the Second Judicial 

Circuit on November 28, 1984. Then, the Iron. J. Lewis Hall, 

Jr., entered a written order denyinq Apwellant's Petition. 

The instant litigation is an appeal and netition for Cer- 

tiorari from Judffe Hal-1's Order denyinu Awpellant's 

netition on the qrounds that the trial coilrt's order denyincr 

Ap~ellant's first Fflotion For Discharqe was not 'rendered" 
I 



3 

as required by Fla. R. Crim. P. , 3.191 (d) (3) , until it was is-- 

sued on September 13, 1983, in written form, thus causina 

the trial, which occurred on November 29, 1984, to fall within 

a period within 90 days of the written order. Thus the Ouestion; 

DOES THE TIME FOR SPEEDY T R I A L  PURPOSES AFTER DENIAL 

OF A MERITLESS  MOTION FOR DISCEARGE AS PROVIDED 

UNDE9. FLA.  R. CRLM. P . 3.191 (d) (3) FOR T R I A L  T P  OCCUJ? 

BEGIN FJIIEN THE !.!OTI@N I S  RULED UPON I N  O?EN COURT RND A 

PYRITTEN RECORD THEREOF I S  ENTERED OR P?HEN A P7RLTTPN 

ORDER I S  ENTERED LATER? 

Appellant can find no prior case where this question 

has been addressed by a Florida Court. Therefore his 

analysis begins with the rule itself, P.  R.  Crim. P. 3.191 

If the trial of the accused does not com- 
mence within the periods of time established by 
this Rule, a pendinq motion for discharae shall 
be granted unless it is shown that (i) a time 
extension has been ordered under (d) (2) and 
that time extension has not expired., or (ii) 

. the failure to hold trial is attributable to the 
accused, a co-defendant in the same trial, or 
their counsel, or (iii) the accused was unavailable 
for trial under section (e) , or (iv) the demand 
referred to in section (c) is invalid. I f  the 
court finds that discharge is not apnropriate 
for reasons under (d) (3) (ii) , (iii) , or (iv) , the 
pending motion for discharge sha.11 be denied nro- 
vided however, trial shall be scheduled. and com- 
menced within 90pays of a written or recorded 
order of denial. 

1. Emphasis is Appellant's. 



A 

A p p e l l a n t  n o t e s  a t  t h e  o u t s e t  t h a t  t h e  l ansuage  o f  t h e  

Rule does  n o t  c o n f i n e  t h e  Order  which t r i g q e r s  t h e  90 day p e r -  

i o d  i n  which t r i a l  o c c u r  t o  a  w r i t t e n  o r -  

d e r ,  a s  t h e  Eon. JudgerLewis impl ied  helow i n  h i s  o r d e r  

denying t h e  Vrit of  P r o h i b i t i o n ,  f o r  t h e  words " o r  r e c o r d e d  

o r d e r  of d e n i a l "  f o l l o w  t h e  word " w r i t t e n , "  and. t h u s  modify 

it under  t h e  p l a i n  meaning o f  t h e  l anquaae .  Thus, A p p e l l a n t  

b e l i e v e s  t h e  d e n i a l  t r i g q e r i n g  t h e  t r i a l  commencement p e r i o d  

need n o t  be  w r i t t e n ,  o n l y  recorded .  

The. o r d e r  o f .  d e n i a l  g i v e n  i n  t h i s  c a s e  was an o r a l  o n e ,  

recorde6. i n  two d i f f e  r e n t  manners.  One was upon form CCC-95, f 
a  r e c o r d  k e p t  by t h e  C l e r k  of  t h e  Leon County C o u r t ,  and i n  

t h i s  i n s t a n c e  d a t e d  "7-3.1-84,"  which l i s t s  A p p e l l a n t l S  

• e r r o n e o u s l y  e n t i t l e d  "Mo1:ion t o  Dismiss"  a s  "Denied."  

The o t h e r  form of  r e c o r d a t i o n  i s  upon a  c a s s e t t e  t a p e  

r e c o r d e r  k e p t  by t h e  Cle rk  of t h e  Cour t  f o r  t r a n s c r i p t  

purposes  which recorded  t h e  p r o c e e d i n q s  t h a t  dav .  

A p p e l l a n t  a r q u e s  t h a t  bo th  methods o f  r e c o r d i n g  

Judge McClure ' s  d e n i a l  of A p p e l l a n t ' s  P o t i o n  c l e a r l v  f i t  w i t h i n  

t h o s e  e l e m e n t s  o f  t h e  r u l e  which t r i q q e r  t h e  90 dav n e r i o d  

w i t h i n  which t r i a l  must commence under  t h e  r u l e .  

Althouqh t h e r e  i s  a  d i v e r g e n c e  of  t h o u ~ h t  upon t h e  

m a t t e r ,  A p p e l l a n t  a l s o  b e l i e v e s  t h a t  t h e  c a s e  l a w ,  n a r t i -  

c u l a r l y  when viewed i n  l i g h t  of c o n s t i t u t i o n a l  and p u b l i c  

p o l i c y  c o n s i d e r a t i o n s ,  upho lds  h i s  p o i n t  of  view. 

The F l o r i d a  Supreme C o u r t ,  as  e a r l y  a s  t h e  c a s e  of 



S t a t e  ex re l .  Wat ts  v .  S a n d e r ,  145 F l a .  425, 199 So. 

356 ( F l a . ,  1 9 4 0 ) ,  r u l e d  t h a t  a n  o r d e r  become f i n a l  and e f -  

f e c t i v e  a s  soon a s  i t  was rendered .  I h i d . ,  a.t 358. That  

c a s e  i n v o l v e d  a  p r o b a t e  judge ,  who, p r o  hac  v i c e ,  r e n d e r e d  --- 
an o r d e r  t o  p r o b a t e  a  w i l l  a f t e r  h e a r i n g  arquements  bv 

t h e  ! a r t i e s .  The F l o r i d a  Supreme Cour t  den ied  t h e  r u l e  

n i s i  i n  p r o h i b i t i o n  r e n u e s t e d  by t h e  r e l a t o r s  when t h e y  

l e a r n e d  t h e  p r o  hac  v i c e  judge had s i g n e d  t h e  w r i t t e n  o r d e r  --- 
a f t e r  h e  had r e s i g n e d  h i s  temporary n o s t  i n  t h e  c i r c u i t  of  

t h e  ~ r o h a t e  a c t i o n  a-nd l e f t  t h e  j u r i s d i c t i o n ,  hold.inq t h a t  

t h e  o r d e r  was e f f e c t i v e  upon r e n d i t i o n ,  meaninq i n  t h a t  

c a s e ,  when r e n d e r e d  o r a l l y  w i t h i n  t h e  j u r i s d i c t i o n .  I h i d . ,  

T h i s  r e a d i n g  of  t h e  law was s u ~ p o r t e d  by t h e  F l o r i d a  

Supreme Cour t  a  few y e a r s  l a t e r  i n  t h e  c a s e  of Wheeler 

F e r t i l i z e r  Company v .  Rodgers,  49 So. 2d 83 ( F l a . ,  1950) , 

i n  J u s t i c e  Hobson's  s p e c i a l  concur rence ,  concur red  w i t h  

by a l l  members of t h e  Cour t  p a r t i c i p a t i n g  i n  t h e  d e c i s i o n .  

The de fendan t  i n  t h a t  c a s e  f i l e d  a  p e t i t i o n  f o r  a  W r i t  o f  

Yandamus t o  e n f o r c e  a  f i n a l  judgment which had been v a c a t e d  

a f t e r  t h e  end of t h e  j u d i c i a l  t e r m  i n  which t h e  judgment 

had been e n t e r e d  by a j u d i c i a l  o r d e r .  The p e t i t i o n  s t a t e d  

t h e  r u l e  t h a t  c o n t r o l  of  judgments and o r d e r s  p a s s e d  o u t  of 

t h e  hands of t h e  t r i a l  c o u r t  once t h e  term o f  c o u r t  ended 

a s  grounds t o  uphold  t h e  o r i g i n a l  judgment. The Supreme 

Cour t ,  reviewing t h e  o r i g i n a l  judgment o r d e r ,  n o t e d  t h a t  



t h e  o r d e r  h a d  been  r e d u c e d  t o  w r i t i n g  and i n a d v e r t e n t l y  

e n t e r e d  a s  a  f i n a l  judgment v i a  e r r o r  o r  m i s t a k e ,  and  a s  

s u c h ,  was c o r r e c t a b l e  a t  any t i m e .  J u s t i c e  Hobson, i n  h i s  

s p e c i a l  c o n c u r r e n c e ,  n o t e d  t h a t  t h e  v e r b a l  o r d e r  g i v e n  by  

t h e  A p p e l l e e  j udge  was n o t  t h e  o r d e r  e n t e r e d  a s  f i n a l  judg-  

ment i n  t h e  c a s e ,  which  l e d  him t o  t h e  f o l l o w i n g  d i c t u m :  

. . . An o r d e r  i s  u s u a l l y  c o n s i d e r e d  r e n d e r e d  
when it i s  pronounced  by t h e  judge  i n  open 
c o u r t .  Such o r d e r  i s  t h e  t r u e  o r d e r  and  i t s  
r e d u c t i o n  t o  w r i t i n g  i s  m e r e l y  f o r  t h e  p u r p o s e  
o f  c o m p l e t i n g  t h e  r e c o r d  and o f  p r o v i d i n g  a 
p r e d i c a t e  f o r  e x e c u t i o n  o r  a p p e a l .  

Wheeler  F e r t i l i z e r  Co. v .  Rodge r s ,  49 So .2d  83 ,  a t  87. -- 

A p p e l l a n t  i s  f u l l y  aware  t h a t  t h e r e  i s  a  l i n e  of  cases 

g rounded  i n  t h e  F l o r i d a  Supreme C o u r t ' s  r u l i n g  i n  B a r r y  v .  a Robson, 65 So. 2d 739 ( F l a .  , 1953)  , and  f o l l o w e d  by t h e  F i r s t  

D i s t r i c t  C o u r t  o f  Appea l s  i n  Anders  v .  Ande r s ,  396 So.2d 

439 ( F l a .  1st DCA, 1 9 7 9 ) ,  D a l t o n  v. D a l t o n ,  412 So .2d  928 

( F l a .  1st DCA, 1982)  , and P r u i t t  v .  Brock ,  437 So.  2d 768 

( F l a .  1st DCA, 1 9 8 3 ) ,  wh ich  a p p e a r  t o  d i f f e r  w i t h  A p p e l l a n t ' s  

p r o f f e r e d  v iew.  Rut  A p p e l l a n t  b e l i e v e s  t h e s e  c a s e s  t o  b e  

d i s t i n g u i s h a b l e  f rom t h e  c a s e  a t  h a n d ,  if n o t  o v e r r u l l e d  by 

t h e  r e c e n t  F l o r i d a  Supreme Cour t  c a s e  o f  C a s t o  v .  C a s t o ,  

404 So. 2d 1046 ( F l a . ,  1981)  , r e h e a r i n g  d e n i e d ,  1981.  

A c l o s e  r e a d i n g  o f  t h e  C a s t o  c a s e  is u s e f u l  i n  r e s o l v i n g  

t h e  q u e s t i o n  a t  hand.  The i s s u e  i n  t h e  C a s t o  c a s e  was w h e t h e r  

a  p e t i t i o n  f o r  r e h e a r i n g  s e r v e d  1 4  d a y s  a f t e r  s i g n i n g  

a o f  a  judgment ,  12  d a y s  a f t e r  f i l i n g  o f  t h e  judgment w i t h  

t h e  c l e r k  o f  t h e  c o u r t ,  and  n i n e  d a y s  a f t e r  r e c o r d a t i o n  o f  



t h e  judgment was t i m e l y  s e r v e d  when t h e  r u l e s  r e q u i r e d  t h a t  

it be  s e r v e d  n o t  l a t e r  t h a n  1 0  d a y s  a f t e r  t h e  e n t r y  of t h e  

judgment t o  b e  r e h e a r d .  

The D i s t r i c t  Cour t  o f  Appeal  below had h e l d  t h a t  t h e  

mot ion  had t o  b e  s e r v e d  w i t h i n  1 0  d a y s  o f  t h e  r e n d i t i o n  o f  

t h e  o r d e r  deny ing  j u r i s d i c t i o n .  The Supreme C o u r t  ove r -  

r u l e d  on t h e  b a s i s  t h a t :  

R e n d i t i o n  meant  t h e  j u d i c i a l  a c t  o f  de- 
c i d i n g  t h e  c o n t r o v e r s y  and p ronounc ing  t h e  
judgment o f  t h e  c o u r t .  " E n t r y "  meant t h e  
m i n i s t e r i a l  a c t ,  t y p i c a l l y  t h e  r e s p o n s i b i l i t y  
of t h e  c l e r k  o f  t h e  c o u r t ,  of " s p r e a d i n g  
t h e  judgment r e n d e r e d  upon t h e  c o u r t ' s  o f -  

f i c i a l  r e c o r d s .  

C a s t o  v .  C a s t o ,  404 So. 2d 1046 ( F l a . ,  1981)  , a t  1048. Thus 

* t h e  C o u r t ,  n o t i n g  t h a t  t h e  p e t i t i o n  had been  s e r v e d  w i t h i n  

10 d a y s  o f  e n t r y  o f  judgment ,  u p h e l d  t h e  p e t i t i o n ' s  v a l i d i t y  

and r u l e d  it w i t h i n  t h e  j u r i s d i c t i o n  o f  t h e  a p p e a l  c o u r t .  

The C a s t o  o p i n i o n  c i t e s  t o  Becker  v .  King ,  307 So.2d 

855 ( F l a .  4 t h  DCA, 1 9 7 5 ) ,  cer t .  d i s m i s s e d ,  317 So.2d 76 

( F l a . ,  1975)  i n  s u p p o r t  o f  i t s  rulq-ng. Becker  was a  d i s -  

s o l u t i o n  o f  m a r r i a g e  c a s e  i n  which a  p a r t i a l  f i n a l  judgment 

was s i g n e d  on J a n u a r y  22 ,  1973,  and t h e  judge  made f i n a l  

o r a l  communication a s  t o  t h e  r e m a i n i n g  i s s u e s  i n  t h e  case on 

March 7 ,  1973. On March 24 ,  1973,  t h e  husband d i e d ,  two 

months b e f o r e  w r i t t e n  judgment was e n t e r e d  i n  f i n a l  form on 

t h e  i s s u e s  d e a l t  w i t h  on March 7 ,  1973. An amended judgment 

was e n t e r e d  a g a i n  on t h e  March 7 ,  1973 i s s u e s  on J u n e  5 ,  1973. 

The i s s u e  on a p p e a l  i n  Becker  was w h e t h e r  t h e  two nunc 

p r o  t u n c  d e c i s i o n s ,  u n w r i t t e n  u n t i l  a f t e r  t h e  h u s b a n d ' s  d i -  

v o r c e  and d e a t h ,  w e r e  v a l i d  i f  o n l y  o r a l l y  r e n d e r e d  on t h e  



@ d a t e  of t h e  husband ' s  dea th .  The Four th  D i s t r i c t  Court  of 

Appeals upheld  t h e  o r d e r s ,  s t a t i n g :  

. . . However e s s e n t i a l  a  f i l e d  w r i t i n g  i s  t o  an 
appea l ,  a  judgment may be  v a l i d  a l though  n o t  i n  
such f i n a l  form a s  i s  r e q u i r e d  f o r  appea l  purposes  
. . . r e n d i t i o n  of  a  judgment g e n e r a l l y  r e f e r s  t o  
t h e  j u d i c i a l  a c t  of t h e  c o u r t  i n  g i v i n g ,  r e t u r n i n g ,  
pronouncing,  o r  annoucing,  o r a l l y  o r  i n  w r i t i n g ,  
i t s  conc lu s ions  and d e c i s i o n  on t h e  m a t t e r  submit-  

; t e d  t o  it f o r  a d j u d i c a t i o n ,  and i s  d i s t i n c t  from 
t h e  s i g n i n g i n g  of a  subsequen t  fo rmal  judgment 
and from t h e  l a t e r  r e co rd ing  o r  f i l i n g  of  t h e  
w r i t i n g  o r  t h e  e n t r y  of  judgment i n  t h e  minu tes  
of t h e  c o u r t .  Aside from t h e  e f f e c t  of a  s t a t u t e  
o r  c o u r t  r u l e  r e q u i r i n g  t h e  judgment t o  be  
w r i t t e n  f o r  p a r t i c u l a r  purposes ,  a  judgment e x i s t s  

I a s  such when it i s  t h u s  rendered  and i s  v a l i d  
and b ind ing  a s  between p a r t i e s  and t h e i r  p r i v i e s ,  
a l though  t h e  on ly  competent ev idence  of such 
a c t  i s  a  memorial o r  r e c o r d  i n  t h e  form of  a  w r i t t e n  
o r  s i g n e d  judgment o r  a  c l e r k ' s  minute  book e n t r y .  

Becker v.  King, 307 So.2d 855 ( F l a .  4 t h  DCA, 1 9 7 5 ) ,  a t  858- --- 

A s  a p p l i e d  t o  t h e  f a c t s  of t h e  i n s t a n t  c a s e ,  t h e  A p p e l l a n t ' s  

arguments w e l l  s u p p o r t  such an a n a l y s i s .  Whereas i n  most of 

t h e  above c a s e s  t h e  t i m e l i n e s s  of a  Motion f o r  Rehearing o r  

an appea l  was a t  i s s u e ,  i n  t h i s  c a s e  t h e  t i m e  f o r  b r i n g i n g  a  

c o n s t i t u t i o n a l l y  p r o t e c t e d  r i g h t i n t o  p l a y  i s  t h e  i s s u e .  The i 
c o u r t ' s  indu lgence  i n  a l lowing  e x t r a  t i m e  f o r  appea l  o r  r ehea r -  

i n g  i s  a  m a t t e r  w i t h i n  t h e  d i s c r e t i o n  o f  t h e  c o u r t  t o  a l l o w ,  

and a l s o  w i t h i n  t h e  scope of t h e  r u l e s  s i n c e  appea l  t i m e  

depends upon w r i t t e n  e n t r y  of a  judgment upon t h e  r e c o r d .  

But under t h e  p r o v i s i o n s  of F. R.  rim. P.  3.191 ( d )  ( 3 )  , 

-a w r i t t e n  e n t r y  o r  o t h e r  r ecorded  d e n i a l  i s  a l l ow  t o  s t a r t  t h e  

t ime  f o r  t r i a l  t o  commence. It  i s  n o t  t h e  du ty  of t h e  c o u r t s ,  



b u t  r a t h e r  t h a t  of t h e  s t a t e  t o  b r i n g  t h e  accused t o  t r i a l  

w i t h i n  90 days  of t h e  recorded  d e n i a l  of a  motion f o r  d i s -  

c h a r g e ,  and t h e  s t a t e  d i d  n o t  do it. The s t a t e  asked f o r  two 

a d d i t i o n a l  c o n t i n u a n c e s  a f t e r  w r i t t e n  d e n i a l  of  t h e  motion 

f o r  d i s c h a r g e ,  w h i l e  Appe l l an t  asked f o r  none. During t h i s  

p e r i o d ,  u n l i k e  t h e  p o s t - t r i a l  p e r i o d s  of t h e  c a s e s  c i t e d  

s u p r a ,  A p p e l l a n t ' s  due p r o c e s s  r i g h t s  w e r e  be jnq  p r e j u d i c e d .  

A t  t r i a l ,  t h e  memories of S t a t e  w i t n e s s e s  w e r e  found t o  

be l a c k i n g  when q u e s t i o n e d  concern ing  i n t e r r o g a t i o n  of  t h e  

de fendan t  w i t h  b e i n g  g i v e n  h i s  liliranda warninqs .  S t a t e ' s  

w i t n e s s e s  have always shown a  s t r o n g  i n c l i n a t i o n  t o  d i s a g r e e  i n  

t h i s  c a s e  r e g a r d i n g  what r o a d s i d e  tes ts  w e r e  g i v e n  t h e  accused ,  

t h e  d e t a i l s  of h i s  answers g iven  t o  t h e i r  q u e s t i o n s  (which would 

@ prove  t h e  a c c u s e d ' s  f a c u l t i e s  were n o t  impa i red)  . These p r e -  

j u d i c e s ,  a long  w i t h  t h e  l a c k  of  any a t t e m p t  by t h e  s t a t e  t o  

t a k e  a  v i d e o t a p e  o f  t h e  accused a t  t h e  t i m e  of h i s  a r r e s t  were 

compund-ed w i t h  a  1 4  month p e r i o d  between a r r e s t  and t r i a l  t o  

p r o v i d e  t h e  j u r y  w i t h  a  v e r y  s e l e c t i v e  memory a t  a  t r i a l  which 

n e v e r  should  have o c c u r r e d .  These f a c t o r s ,  combined w i t h  an 

ongoing i n v e s t i g a t i o n  of t h e  S t a t e ' s  key w i t n e s s ,  J.E. Crawley,  

f o r  f i l i n g  f a l s e  r e p o r t s ,  which o c c u r r e d  d u r i n g  t h e  t i m e  be- 

tween t h e  d e n i a l  of a c c u s e d ' s  o r i g i n a l  motion f o r  d i s -  

cha rge  and h i s  second motion f o r  d i s c h a r g e  ( o f  which i n -  

v e s t i g a t i o n  t h e  s t a t e ' s  a t t o r n e y  was f u l l y  aware) , a u g h t - t o  

convince  any i m p a r t i a l  o b s e r v e r  t h a t  A p p e l l a n t ' s  speedy t r i a l  

r i g h t s ,  d e f i n e d  by t h e  f o u r  f a c t o r s  e l u c i d a t e d  by t h e  Uni ted  a S t a t e s  Supreme Cour t  i n  t h e  c a s e  of Barker  v .  Wingo, 407 U.S. 

514 (U.S., 1972) a t  530-533, 33 L.Ed. 101,  a t  116-118, w e r e  i n -  

deed v i o l a t e d .  (These f a c t o r s  w e r e  d e f i n e d  t o  be  l e n g t h  of  



d e l a y ,  c a u s e  of d e l a y  , d e f e n d a n t ' s  a s s e r t i o n  of  h i s  speedy 

t r i a l  r i g h t s ,  and ~ ~ e : j u @ i c c  t o  t h e  d e f e n d a n t ) .  A 1 1  f o u r  

f a c t o r s  a r e  p r e s e n t  i n  t h i s  c a s e .  F l z .  3.  C r i ~ .  ?. 3 .191  

( 6 )  ( 3 )  i s  desi-rrned. to o r e v e n t  sucli a b u s e s ,  ant7 shoulr? have 

been a s s e r t e d  h~7 b o t h  lower c o u r t s  t o  p r e v e n t  t h e n  i n  t h i s  

c a s e .  

T T I .  COl!JCI,lJF LON 

A r e c o r d e d  or6.er  d.eny!-nq A p p e l l a n t ' s  !lotion f o r  Discharye  

s r e n d e r e d  by t h e  t r i a l  c o u r t  judge on 7 u l v  31, 13Cn i n  t k i c  

c a s e .  >.?..ellant . . was n o t  t r i e d  u n t i l  w e l l  a f t e r  t h e  l a n s e  

c:F t h e  ? r e s c r i b e d  9 0  days  d e l i m i t e d  h ~ 7  T?!-ii. ?. C r i r ? .  ?. 

3.191 (d) ( 3 )  , and h i s  subsecrllent P4oi-:?on "or D i . s c h a r ~ e  An 

Imeon Ccunty Cour t  and P e t i t i o n  f o r  F r i t  of ? r c ; h i b i t i o n  i n  

t h e  Second Zi~.c';.cia.l C i r c u i t  Cour t  shou ld  have been r u l e d  

upon f a v o r a b l  . Y 
T h e r e f o r e ,  A p p e l l a n t  r e q u e s t s  t h a t  t h i s  h o n o r a b l e  c o u r t  

i s s u e  a n  o r e e r  c o n p e l l i n q  t h e  Second J u d i c i a l  C i r c u i t  Cour t  

t o  i s s u e  t h e  I J r i t  of P r o h i b i t i o n  A p p e l l a n t  n r e v i o u s l v  r e c r ~ e s t e ? ~ ;  

t b - a t  t h e  Leon Count!? c o u r t  h e  issued. an  orc?er v a c a t i n q  i t . 5  

o r d e r  ac i  j u d i c a t i n ~  F ~ n e l - l a n t  ~ u i l t y  , putti.r.rr him on ~ r o l - a  t ioxl ,  

?j.nri.ng. 21i.m a t o t a l  of $700.00, c o m p e l l i n ~  him t o  a t t e n i !  DUX 

s c h o o l  and mandatory 6 ruq  c o u n s e l l i n g ,  and susnend ina  h i s  

d r i v e r k l i c e n s e ;  and t h a t  t h e  Leon Count:! Cour t  b e  i s s u e ?  an  

os l le r  exnunfyj.nq a l l  law enforcement  r e c o r d s  and c o u r t  recor<?s  

of any r e f e r e n c e  t c  t h i s  m a t t e r  a s  i s  allov,red, hy p l a .  R .  C r i m .  

0 p .  3 . 6 9 2 .  A p e 1  >.ant f i n a l l y  r e v u e s t s  t h e  c o u r t  t o  i s s u e  an  

o r d e r  awardin? him c o u r t  c o s t s  and a reasonable a t t o r n e y ' s  

F e e  f o r  h i s  e f f c r t s  i n  t h i s  c a u s e ,  



Pes~ectfully submitted 

Pro Se -- 
2197 Saymond niehl Soad 
Tallahassee. FTd 323n8 
(904) 386-4882 

487-3907 

CERrIFICAT4 OF SESVICS - 

T H4SYSY C4STI"Y that a true and correct c o ~ v  of all 
of this INITIAL SSIEF has been served uDon the State's 

Rank Slrln. Attorney's Qffice. Ste. !inn. TJewi;h;zazd 
Tallahassee. FTA. by hand service 
1996. 


