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SUMMARY OF ARGUMENT - 

T h e  90 d a y  s p e e d y  t r i a l  p e r i o d  b e g i n s  w h e n  t h e  o r d e r  

d e n y i n g  d i s c h a r g e  i s  f i r s t  g i v e n ,  p r o n o u n c e d  o r  a n n o u n c e d ,  

a n d  a m e m o r i a l  o f  s u c h  r u l i n g  a p p e a r s  i n  t h e  r e c o r d .  

A p p e l l e e ' s  e m a r k s  c o n c e r n i n g  A p p e l l a n t  a r e  e i t h e r  P" 
i r r e l e v a n t  o r  d e s c r i b e  s o m e  a c t i o n  w h i c h  d o e s  n o t  t o l l  

t h e  s p e e d y  t r i a l  t i m e .  
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A p p e l l e e  i s  c o r r e c t  t h a t  d i s c r e t i o n a r v  r e v i e w  d o e s  n o t  

r e q u i r e  a c c e p t a n c e  o f  s a i d  c a s e  by  t h i s  C o u r t .  s o w e v e r .  t h e  

C o u r t  c o u l d  a c c o m p l i s h  a  g r e a t  d e a l  o f  g o o d  a n d  c l a r i f y  t h e  

S u l e s  o f  C r i m i n a l  P r o c e d u r e  by  h e a r i n g  a n d  r u l i n g  u ~ o n  t h i s  

c a s e .  f o r  t h e  m a n n e r  i n  w h i c h  t h e  t r i a l  c o u r t  i u d g e  h a s  h a n d l e d  

t h e  m a t t e r  h a s  c a s t  t h e  i n t e g r i t y  o f  t h e  r u l e  i t s e l f  i n t o  

q u e s t i o n .  

T h e  c l e a r  f a c t  f r o m  t h e  r e c o r d  i s  t h a t  t h e  t r i a l  c o u r t  

j u d . g e  r u l e d  o n  A ~ p e l l a n t ' s  m o t i o n  i n  o ~ e n  c o u r t  o v e r  90  d a y s  

b e f o r e  t h e  c a s e  c a m e  t o  t r i a l .  T h e  C l e r k  o f  t h e  l o w e r  c o u r t  

r e c o r d e d  t h i s  r u l i n g .  a s  d i d  a  C o u r t  r e p o r t e r .  i n t o  t h e  o f f i c i a l  

r e c o r d s  k e p t  by  t h e  c o u r t .  A t  t h e  p o i n t  90 d a y s  a f t e r  t h i s  

o r a l  r u l i n g ,  n o  d i s c o v e r y  w a s  u n d e r w a y J  n o  w r i t t e n  o r  r e c o r d e d  

o r d e r  e x t e n d i n g  t h e  p e r i o d  f o r  s p e e d y  t r i a l  h a d  b e e n  e n t e r e d  

by  t h e  t r i a l  c o u r t ,  a s  r e q u i r e d  h y  F l a .  9 .  C r i m .  P .  3 . 1 9 1 ( d 1 ( 2 ) .  

a n d  A p p e l l a n t ' s  M o t i o n  f o r  n i s c h a r g e  was t i m e l y  s e r v e d  u n d e r  

t h e  D r o v i s i o n s  o f  F l a .  9 .  C r i m .  P .  3 . 1 9 1 ( d ) ( 3 ) .  i f  o n e  a c c e p t s  

t h e  f a c t  t h a t  t h e  t r i a l  c o u r t ' s  o r a l  r u l i n g  o f  J u l y  30. 1 9 8 4 .  

t r i g g e r e d  t h e  90 d a y  s p e e d y  t r i a l  D e r i o d  a v e r r e d  t o  i n  F l a .  

R .  C r i r n .  P .  3 . 1 9 1 f d ) ( 3 ) ,  w h c i h  o f  c o u r s e  i s  t h e  i s s u e  a t  h a n d .  



A p ~ e l l e e  h a s  y e t  t o  ~ r o d u c e  a n y  a u t h o r i t y  t o  c h a l l e n g e  

4 p p e l l a n t 1 s  p o s i t i o n  e x c e p t  t w o  n o t e  c a s e s  g r o u n d e d  i n  t h e  

r u l i n g  f o u n d  i n  S t a t e  v .  W e l l s .  3 2 6  S o . 2 d  1 7 5  ( F l a . .  1 9 7 6 ) .  

T h i s  r u l i n q  i s :  "No o r d e r  o r  j u d g m e n t  o f  a t r i a l  c o u r t  i s  

a p p e a l a b l e  u n t i l  r e d u c e d  t o  w r i t i n g  a n d  f i l e d  w i t h  t h e  

t r i a l  c o u r t  c l e r k . "  S t a t e  v .  Wel ls .  3 2 6  ' 30 .2d  1 7 5 .  a t  1 7 6  

( F l a . .  1 9 7 6 1 .  r e h e a r i n g  d e n i e d .  

T h e  a D D e a l a b i l i t v  o f  J u d g e  Y c C l u r e ' s  r u l i n g  i s  n o t  t h e  

i s s u e  i n  t h i s  c a s e :  t h e  i s s u e  i s  w h e t h e r  t h i s  t r i a l  c o u r t  

j u d g e ' s  o r a l  r u l i n g .  w h i c h  w a s  r e c o r d e d  i n t o  t h e  c o u r t ' s  

o f f i c i a l  r e c o r d s .  b e g a n  t h e  r u n n i n g  o f  t h e  s ~ e e d y  t r i a l  p e r i o d  

d e s c r i b e d  i n  F l a .  5 .  C r i m .  * .  3 . 1 9 1 ( d ) ( 3 ) .  T h u s  t h e  S t a t e ' s  

' t i t e s  
r e l i a n c e  o n  t h e  @ % ~ ~ r $ o r ~  m c e  t h a t  r u l i n g  d o e s  n o t  r e s p o n d  

t o  t h e  q u e s t i o n  b e f o r e  t h i s  C o u r t .  

A c a s e  m o r e  r e s p o n s i v e  t o  t h e  t r u e  i s s u e  i n  t h i s  m a t t e r  

i s  R r i s e n o  v .  P e r r y .  4 1 7  S o . 2 d  513 ( F l a .  5 t h  OCA. 1 9 8 2 ) .  I n  

t h a t  c a s e ,  a t r i a l  c o u r t  j u d g e  o r a l l y  r u l e d  i n  f a v o r  o f  a mo- 

t i o n  t o  e x t e n d  t h e  s p e e d y  t r i a l  D e r i o d .  s h o r t l y  h e f o r e  i t  h a d  

r u n .  W r i t t e n  o r d e r  was e n t e r e d  a f t e r  b o t h  t h e  r u n n i n g  o f  t h e  

s p e e d y  t r i a l  p e r i o d  a n d  t h e  a c c u s e d ' s  t i m e l y  m o t i o n  f o r  d i s  c h a r g e .  3 
T h e  i s s u e  i n  t h e  c a s e  w a s  w h e t h e r  t h e  j u d g e ' s  o r a l  r u l i n g  e x t e n d i n g  

t h e  s p e e d y  t r i a l  p e r i o d  h a d  a n y  e f f e c t  w h e n  w r i t t e n  o r d e r  w a s  

e n t e r e d  f o l l o w i n g  a t i m e l y  M o t i o n  f o r  n i s c h a r g e .  T h e  n i s t r i c t  

C o u r t  o f  A p p e a l  o f  F l o r i d a .  F i f t h  D i s t r i c t ,  h e l d :  

. . . a j u d g m e n t  o r  o r d e r  i s  r e n d e r e d  a n d  i s  v a l i d  a n d  
b i n d i n g  w h e n  i t  i s  o r a l l y  g i v e n .  p r o n o u n c e d  o r / a n n o u n c e d ,  
a l t h o u g h  t h e  o n l y  c o m p e t e n t  e v i d e n c e  o f  t h a t  j u d i c i a l  
a c t  i s  a m e m o r i a l  o r  r e c o r d  i n  t h e  f o r m  o f  a l a t e r  
w r i t t e n  a n d  s i g n e d  o r d e r  o r  j u d g m e n t .  



Rriseno v. Perry. 417 So.2d 813. (Fla. 5th nCA 1982). at 

813-814. The court thus found the oral order of a trial court 

rather than the written order, determinative of speedy trial 

period closing date. which led to a finding that the speedy 

trial period had been validly extended by oral order. The 

court denied the writ at that time. 

As to the advisability of oral orders initiating speedy 

trial Deriods, Appellant sees no great public interest argue- 

ments against his position. The obvious intent of a speedy 

trial rule like Fla. S .  Crim. P. 3.191 (d)(3) is to speed trial. 

Allowing a judge the latitude of nearly half the speedy trial 

period from his previous oral ruling to enter a written order 

repeating what he had previously ruled is unreasonable. To 

begin with'kral orders are not preferred of a trial court; 

they should be reduced to writing as soon as possible. Jamason 

v. State. 455 So.2d 380 (Fla., 1984), at 381. was 

bound by the trial court judge's oral ruling. Ibid. Roth 

the State and Appellant were bound by the same ruling, according 

to Fla. R. Crim. P. 3.191 (c). Therefore, except for excep- 

tional circumstances. the trial cannot be delayed. Ibid. 

Saving disposed of the principal question, above, Appel- 

lant would like to respond to some statements contained in 

Appellee's "Statement of the Case and Facts." As to the alleged 

non-appearances by Appellant at trial, Appellant submits that 

the July 27. 1984. non-appearance is irrelevant to issue at 

)r 
hand. since the time for speedy trial to run had not begun 

to run as Appellant's motion had not been denied at that time. 

The August 24, 1984, non-appearance is even easier to explain. 



T h e r e  i s  n o  e x p l a n a t i o n  o n  A p p e l l a n t ' s  o f f i c i a l  W o t i c e  a s  t o  w h a t  

t h i s  h e a r i n g  w a s  a b o u t .  A t  t h e  p a r t i c u l a r  d a t e  o f  t h i s  a p p e a r a n c e .  

A p p e l l a n t  h a d  t w o  p r e - t r i a l  m o t i o n s  i n  f r o n t  o f  t h e  c o u r t  w h i c h  

h a d  b e e n  t h e r e  f o r  s e v e r a l  m o n t h s .  O n e  o f  t h e s e  m o t i o n s  was 

h e a r d  t h r e e  w e e k s  b e f o r e  t h i s  a p p e a r a n c e  d a t e .  t h e  o t h e r  h a d  

b e e n  s c h e d u l e d  t o  b e  h e a r d  a t  t h e  same d a t e  t h r e e  w e e k s  p r i o r  

t o  t h i s  a l l e g e d  m i s s e d  t r i a l  d a t e ,  b u t  o n l y  f i n a l l y  was h e a r d  

o v e r  o n e  m o n t h  a f t e r  t h i s  a l l e g e d  m i s s e d  a p p e a r a n c e  d a t e .  I t  

seems h i g h l y  u n l i k e l y  t o  A p p e l l a n t ,  j u s t  a s  i t  d i d  t h e n .  t h a t  

t r i a l  w a s  m e a n t  t o  b e  h e l d  o n  A u g u s t  2 4 .  1 9 8 4 .  A p p e l l a n t ' s  

p a y  r e c o r d s  i n d i c a t e  t h a t  h e  w o r k e d  t h e  d a t e  o f  t h i s  a p p e a r a n c e ,  

a n d  A p p e l l a n t  k n o w s  t h a t  t h e  t r i a l  c o u r t  w a s  f u l l y  a p p r i s e d  o f  

A p p e l l a n t ' s  w o r k  a d d r e s s  a n d  t e l e p h o n e  n u m b e r .  A p p e l l a n t  w o r k e d  

w i t h i n  t h r e e  b l o c k s  o f  t h e  c o u r t  a t  i s s u e .  

A p p e l l a n t  f i l e d  o n l y  o n e  m o t i o n  d u r i n g  t h e  9 0  d a y  p e r i o d  

h e  h a s  d e s c r i b e d  a b o v e .  I n  t h a t  o t h e r  p r e v i o u s l y  f i l e d  m o t i o n s  

r e m a i n e d  u n r u l e d  u p o n  d u r i n g  t h e  p e r i o d  w h e n  t h e  m o t i o n  f i l e d  

d u r i n g  t h i s  p e r i o d  was f i l e d  a n d  r u l e d  u p o n ,  t h i s  m o t i o n  d i d  n o t  

d e l a y  t h e  c o u r t .  A l l  o t h e r  m o t i o n s  were f i l e d  b e f o r e  o r  a f t e r  t h e  

s p e e d y  t r i a l  p e r i o d  p r e v i o u s l y  d e l i n i a t e d .  a n d  s o  t h e y  a r e  i r r e l e v a n t  

t o  t h e  i s s u e  a t  h a n d .  

A s  t o  A p p e l l a n t ' s  b e l a t e d  d i s c o v e r y  m o t i o n s ,  t h e y  were n o t  

b e i n g  p u r s u e d  a t  t h e  e x p i r a t i o n  o f  t h e  p e r i o d  d u r i n g  w h i c h  s p e e d y  

t r i a l  w a s  t a k i n g  p l a c e ,  s o  t h e y  d o  n o t  d i v e s t  a p p e l l a n t  f r o m  h i s  

r i g h t  t o  d i s c h a r g e .  Y e n s h a w  v .  S t a t e .  3 9 0  S o . 2 d  7 9 3  ( F l a .  3 r d  DCA. 

1 9 8 0 ) .  a t  7 9 5 .  A p p e l l a n t  w a s  a l w a y s  a v a i l a b l e  f o r  t r i a l .  Ye t o o k  

t h e  c a s e  a s  h e  f o u n d  i t  f r o m  p r i o r  c o u n s e l  w i t h  t h e  P u b l i c  D e f e n d e r ' s  

o f f i c e .  T h e  s t a t e  m a n a g e d  t o  p e r s u a d e  t h e  t r i a l  c o u r t  j u d g e  t o  e x -  



clude most of the additions Appellant sought to have included. 

It can hardly claim prejudice from what was admitted. Appellant 

was always ready and available for trial. 

As to the State's assertion that Prohibition is an inappro- 

priate writ in this instance, Appellant would remind the Court 

that the lower tribunal was without jurisdiction once the 90 

day period had run. Prohibition is an entirely adequate remedy 

in a speedy trial situation. Sherrod v. Franza. 427 So.2d 161 

(Fla., 1983), rehearing denied. Prohibition is also a proper 

remedy where a court is acting without jurisdiction or in excess 

of jurisdiction. Harrison v. Murphy. 181 So. 386. 132 Fla. 579, 

(via.. 1938). The trial court was acting without jurisdiction in 

a speedy trial situation. Thus prohibition is clearly indicated 

in this case. Appellant asks for no relief ungrantable under 

the pending appeal: this appeal in prohibition is both valid and 

will save the Court much time in poring through a long and detailed 

record. 

CONCLUSION 

The certified question should be answered, as the answer will 

affect the Rules of Court. The answer should indicate that the 

time for trial mentioned in Fla. R. Crim. P. 3.191(d)(3) begins 

when the trial court judge rules upon it in open court. 

Respectfully submitted, 

Daniel H. sparkman 
2197 Raymond Diehl Road 
Tallahassee, EL 32308 
H: (904) 386-4882 
W: (904) 487-3907 
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