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BARKETT, J. 

We have f o r  review an o r d e r  of t h e  Third  D i s t r i c t  Court  of 

Appeal awarding a p p e l l a t e  a t t o r n e y ' s  f e e s  i n  t h e  amount of 

$10,000 a g a i n s t  t h e  p e t i t i o n e r  husband subsequent t o  i t s  pe r  

curiam d e c i s i o n  on t h e  m e r i t s  i n  S i e r r a  v. S i e r r a ,  475 So.2d 707 

( F l a .  3d DCA 1985) .  The d i s t r i c t  c o u r t  determined t h e  amount of 

t h e  a t t o r n e y ' s  f e e  t o  be awarded wi thout  any e v i d e n t i a r y  b a s i s ,  

t hus  c o n f l i c t i n g  wi th  Ludemann v. Ludemann, 317 ~ o . 2 d  860  l la. 

4 th  DCA 1975) .  We have j u r i s d i c t i o n .  A r t .  V ,  S 3 ( b )  ( 3 ) ,  F l a .  

Const.  P e t i t i o n e r  contends t h a t  t h e  d i s t r i c t  c o u r t  e r r e d  i n  

a s s e s s i n g  t h e  f e e .  We agree .  

The a u t h o r i t y  t o  award a t t o r n e y ' s  f e e s  i n  m a r i t a l  c a s e s  

d e r i v e s  from s e c t i o n  61.16, F l o r i d a  S t a t u t e s  (1985) :  

The c o u r t  may from time t o  t ime ,  a f t e r  cons ide r ing  
t h e  f i n a n c i a l  r e sou rces  of both p a r t i e s ,  o r d e r  a  
p a r t y  t o  pay a  reasonable  amount f o r  a t t o r n e y ' s  f e e s ,  
s u i t  money, and t h e  c o s t  t o  t h e  o t h e r  p a r t y  of 
main ta in ing  o r  defending any proceeding under t h i s  
c h a p t e r ,  i nc lud ing  enforcement and mod i f i ca t ion  
proceedings .  The c o u r t  may o r d e r  t h a t  t h e  amount be 
pa id  d i r e c t l y  t o  t h e  a t t o r n e y ,  who may en fo rce  t h e  
o r d e r  i n  h i s  name. 

On appea l ,  a t t o r n e y ' s  f e e s  a r e  governed by F l o r i d a  Rule of 

Appel la te  Procedure 9.400 ( b )  : 



A motion f o r  a t t o r n e y ' s  f e e s  may be s e rved  n o t  l a t e r  
t h a n  t h e  t i m e  f o r  s e r v i c e  of  t h e  r e p l y  b r i e f  and 
s h a l l  s t a t e  t h e  grounds upon which recovery  i s  
sought .  The assessment  of  a t t o r n e y ' s  f e e s  may be  
remanded t o  t h e  lower t r i b u n a l .  I f  a t t o r n e y ' s  f e e s  
a r e  a s s e s s e d  by t h e  c o u r t ,  t h e  lower t r i b u n a l  may 
e n f o r c e  payment. 

Respondent c o r r e c t l y  con tends  t h a t  a p p e l l a t e  c o u r t s  have 

t h e  a u t h o r i t y  t o  award a t t o r n e y ' s  f e e s  w i th  r e f e r e n c e  t o  t h o s e  

m a t t e r s  which have been l i t i g a t e d  i n  t h e  a p p e l l a t e  c o u r t s .  The 

i s s u e ,  however, i s  n o t  whether  t h e  d i s t r i c t  c o u r t  had t h e  

a u t h o r i t y  t o  award a t t o r n e y ' s  f e e s  b u t  whether  it cou ld  de te rmine  

t h e  amount t o  be awarded i n  t h e  absence  of  any ev idence .  

There i s  no q u e s t i o n  t h a t  t r i a l  c o u r t s  i n  m a r i t a l  c a s e s  

have been p rec luded  from a s s e s s i n g  t h e  amount o f  a t t o r n e y ' s  f e e s  

w i thou t  an e v i d e n t i a r y  b a s i s .  See Lamar v .  Lamar, 323 So.2d 43 

( F l a .  4 t h  DCA 1 9 7 5 ) .  Indeed,  t h e  Th i rd  D i s t r i c t  Court  i t s e l f  ha s  

r e p e a t e d l y  emphasized t h a t  a t t o r n e y ' s  f e e s  may n o t  be f i x e d  

w i thou t  e x p e r t  t e s t imony  and must be based upon competent 

ev idence .  See Lee v.  G i l b e r t ,  S i l v e r s t e i n ,  and Hellman, 350 

So.2d 1147 (F l a .  3d DCA 1977) ( t h e  t r i a l  c o u r t  may n o t  f i x  

a t t o r n e y ' s  f e e s  w i thou t  e x p e r t  t e s t i m o n y ) ;  Donner v .  Donner, 281 

So.2d 399, 4 0 1  ( F l a .  3d DCA) (award of a t t o r n e y ' s  f e e s  shou ld  be 

made on ly  f o r  s e r v i c e s  t h a t  a r e  shown t o  have been r ea sonab ly  

n e c e s s a r y ) ,  c e r t .  d en i ed ,  287 So.2d 679 ( F l a .  1 9 7 3 ) ;  O r t i z  v .  

O r t i z ,  211 So.2d 243, 245 ( F l a .  3d DCA 1968) (whatever  amount i s  

f i x e d  a s  a t t o r n e y ' s  f e e s  must be  suppor ted  by competent 

s u b s t a n t i a l  e v i d e n c e ) .  W e  f a i l  t o  see why a p p e l l a t e  c o u r t s  

shou ld  n o t  a l s o  be  p r ec luded  from a s s e s s i n g  t h e  amount of 

a t t o r n e y ' s  f e e s  t o  be awarded w i thou t  an e v i d e n t i a r y  b a s i s .  

Indeed,  most d i s t r i c t  c o u r t s  remand under  t h e  c i r cums t ances  

p r e s e n t e d  i n  t h i s  c a s e .  See Schne ider  v .  Schne ide r ,  389 So.2d 

311, 312 (F l a .  2d DCA 1 9 8 0 ) ;  McIntyre v .  McIntyre ,  380 So.2d 

1195, 1197 (F l a .  5 t h  DCA 1980) ; Dres se r  v .  Dresser, 350 So.2d 

1152, 1153-54 (F l a .  1st DCA 1 9 7 7 ) ;  Ludemann v .  Ludemann, 317 

So.2d 860, 862 ( F l a .  4 t h  DCA 1975 ) .  

I n  Ludemann, t h e  Fou r th  D i s t r i c t  cons ide r ed  t h e  s p e c i f i c  

q u e s t i o n s  p r e s e n t e d  he r e .  I n  t h a t  c a s e  t h e  d i s t r i c t  c o u r t  



granted the wife's motion for attorney's fees on appeal and 

remanded to the trial court for the assessment of such fees, 

pursuant to the appellate rules (then Rule 3.16 (e) , F. A. R. ) . The 

district court of appeal explained that the determination of 

whether to award attorney's fees for services on appeal in 

domestic litigation is a prerogative of the appellate court. 317 

So.2d at 861. Although Judge Owen acknowledged that appellate 

courts can assess the amount of such fees, he noted that the 

better practice is to remand to the trial court for such a 

determination. The court recognized that in either event 

evidence is necessary: 

The latter alternative [remanding to the trial 
court] is usually the more preferable, and the reason 
is quite simple. An appellate court is not equipped 
to conduct evidentiary hearings and thus for it to 
assess the amount of the fee it would either have to 
do so solely on the basis of affidavits and 
counteraffidavits (which is an undesirable practice 
in the absence of the agreement of the parties to 
such) or would have to appoint a commissioner to take 
testimony and report the same back to the court 
(which is a cumbersome process). 

Id. at 862. - 

The need for evidence is obvious. The pleadings or 

documents filed with the court are not the only indicia of the 

value of a lawyer's services. The party requesting the fee 

should have the opportunity to advise the court of the basis for 

the request. Moreover, the payment of attorney's fees 

constitutes, in many instances, a substantial liability for the 

payment of funds. We discern no viable argument which would 

support denying the spouse responsible for the payment of those 

funds the opportunity to contest the reasonableness, as well as 

the necessity, of the award. As this Court noted in Solar 

Research Corp. v. Parker, (quoting 

Lyle v. Lyle, 167 So.2d 256, 257 (Fla. 2d DCA 1964), cert. 

denied, 172 So.2d 601 (Fla. 1964) : 

In all litigation involving professional fees proof 
is required of the nature of and the necessity for, 
the services rendered, and the reasonableness of the 
charge made therefor. In this respect the legal 
profession stands on the same plane with other 
professions. [Emphasis supplied. 1 



I n  L e e  Eng inee r ing  & c o n s t r u c t i o n  Co. v .  F e l l o w s ,  209 

So.2d 454, 457 ( F l a .  1 9 6 8 ) ,  t h i s  Cour t  s a i d :  

I n  t h e  absence  of  a  s t i p u l a t i o n  f i x i n g  t h e  d o l l a r  
amount [of  a t t o r n e y ' s  f e e s ] ,  t h e  burden i s  on t h e  
moving p a r t y  t o  show by a p p r o p r i a t e  p r o o f ,  th rough  
t e s t i m o n y ,  d e p o s i t i o n s ,  a f f i d a v i t s  o r  o t h e r w i s e ,  t h e  
s e r v i c e s  and b e n e f i t s  which he  h a s  r e n d e r e d  and t o  
which he  i s  r e a s o n a b l y  e n t i t l e d .  . . . "The v e r y  
n a t u r e  of  t h e s e  a l l o w a n c e s ,  c o n s t i t u t i n g ,  a s  t h e y  do ,  
e n f o r c e a b l e  c o s t s  i n  a  c o u r t  of  j u s t i c e ,  command and 
s h o u l d  r e c e i v e  t h e  c l o s e s t  s c r u t i n y  o f  t h e  c o u r t s  and 
s h o u l d  n e v e r  be awarded i n  a  p e r f u n c t o r y  p r o c e e d i n g . "  
L e w i s  v .  Gramil Corp. ( F l a .  1 9 5 7 ) ,  94 So.2d 174. 

Consequent ly ,  t h e  n e c e s s i t y  and t h e  r e a s o n a b l e n e s s  o f  an  

award of a t t o r n e y ' s  f e e s  must be s u p p o r t e d  by competent  

s u b s t a n t i a l  e v i d e n c e .  The p a r t y  who i s  go ing  t o  s u f f e r  t h e  

f i n a n c i a l  d e t r i m e n t  of  payment o f  t h e  f e e s  must be p rov ided  an 

o p p o r t u n i t y  t o  be hea rd .  T h e r e f o r e ,  a f t e r  p l e n a r y  a p p e a l ,  w e  

d i r e c t  a p p e l l a t e  c o u r t s  t o  e i t h e r  remand t h e  i s s u e  o f  t h e  amount 

o f  an  a t t o r n e y ' s  f e e  award t o  t r i a l  c o u r t s  f o r  d e t e r m i n a t i o n  of  

t h a t  i s s u e  a f t e r  a n  e v i d e n t i a r y  h e a r i n g  o r  p r o v i d e  a  method f o r  

r e c e i v i n g  e v i d e n c e  by a f f i d a v i t  o r  o t h e r w i s e  on t h i s  i s s u e  i n  t h e  

a p p e l l a t e  c o u r t .  

The o r d e r  awarding a t t o r n e y ' s  f e e s  i n  t h i s  c a s e  i s  

quashed,  and w e  remand t h i s  m a t t e r  t o  t h e  d i s t r i c t  c o u r t  f o r  

p r o c e e d i n g s  c o n s i s t e n t  h e r e w i t h .  

I t  i s  s o  o r d e r e d .  

McDONALD, C . J . ,  and OVERTON, ERHLICH and SHAW, JJ. ,  Concur 

NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING MOTION AND, I F  
FILED, DETERMINED. 
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