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SUMNARY OF ARGUMENT 

rn This  c o u r t  must cons ide r ,  above a l l ,  i n  reviewing 

s e c t i o n  316.1931, F l o r i d a  S t a t u t e s  (1983) t h a t  t h e  problems 

caused by t h e  drunken d r i v e r  have e s c a l a t e d  r a t h e r  than diminished 

s i n c e  t h e  t ime of  t h e  dec i s ion  i n  Baker v .  S t a t e ,  377 So.2d 17 

( F l a .  1979) .  

The vo lun ta ry  a c t  o f  d r i v i n g  a motor v e h i c l e  w h i l e  
__-I- - - _ - .  

i n t o x i c a t e d  which produces t h e  dea th  of  any human b e n g  aused by t"" {( &y' 
t h e  o p e r a t i o n  of  s a i d  motor v e h i c l e  w h i l e  s o  i n t o x i v t e h  r?smar~  -- j 
i n  s e  and n o t  excusable .  The presence of s t r i c t  l i a b i l i t y  o f -  

I 
F 

fenses  has  t h e  e f f e c t  o f  keeping a  l a r g e  c l a s s  o f  persons  from <[>A $(J 

engaging i n  such a c t i v i t y .  b<I L ~ A *  $9 
Sec t ion  316.1931 con ta ins  no f a u l t  words and t h e  . 'y \\ 

P ( '  
only  "causat ion"  r e f e r r e d  t o  i s  gene ra l  causa t ion ,  n o t  "proximate! 

causa t ion"  and a c l e a r  r ead ing  of  t h e  s t a t u t e ,  a s  w e l l  as i t s  

h i s t o r y ,  r e v e a l s  a l e g i s l a t i v e  i n t e n t  t o  enac t  a s t r i c t  l i a b i l i t y  

s t a t u t e .  

Sec t ion  316.1931 i s  a r a t i o n a l  response  t o  t h e  problem 

o f  drunken d r i v e r s  o p e r a t i n g  motor v e h i c l e s  on t h e  highways of  

t h i s  s t a t e  and embodies a l e g i s l a t i v e  judgment t h a t  persons  who 

i n t e n t i o n a l l y  d r i v e  whi le  i n t o x i c a t e d  occupy a p o s i t i o n  of c o n t r o l  

and a r e  t o  be h e l d  accountab le  f o r  t h e  occurrence o f  c e r t a i n  con- 

sequences.  



ARGUMENT 

I T  IS NOT NECESSARY TO PROVE THAT THERE 
WAS A CAUSAL RELATIONSHIP BETWEEN THE 
MALUNER OF OPERATION OF PETITIONER'S MO- 
TOR VEHICLE OR HIS INABILITY TO AVOID 
THE ACCIDENT BECAUSE OF HIS INTOXICATION 
AND THE DEATH OF THE V I C T I M  TO CONVICT 
FOR A VIOLATION OF SECTION 316.1931 
FLORIDA STATUTES (1983) . 

A number of f a c t o r s  may b e  considered of importance 

i n  deciding whether a  l e g i s l a t u r e  has meant t o  impose s t r i c t  

l i a b i l i t y .  Although t h i s  court  has a l ready considered such 

f a c t o r s  i n  Baker v .  S t a t e ,  377 So.2d 1 7  (F la .  1979), and de- 

termined t h a t  the  DWI manslaughter s t a t u t e  imposes s t r i c t  cr imi-  

n a l  l i a b i l i t y  with n e i t h e r  negligence nor  causat ion being e l e -  

ments of t h e  crime, t h e  p e t i t i o n e r  asks t h i s  cour t  t o  recons ider  

i t s  i n t e r p r e t a t i o n  of t h e  s t a t u t e .  

In te r spe r sed  among a l l  of p e t i t i o n e r ' s  l e g a l  a s se r -  

t i o n s  a r e  pol icy  arguments. It i s  apparent ly p e t i t i o n e r ' s  over- 

r i d i n g  l e g a l  and moral pos i t ion  t h a t  i t  i s  u n f a i r  t o  impute moral 

c u l p a b i l i t y  and l e g a l  f a u l t  t o  him, through t h e  causal  chain,  

simply because he was l e g a l l y  i n t o x i c a t e d ,  which does not  make 

him morally r e spons ib le  f o r  the  c o l l i s i o n  and Overstreet  ' s  death,  

and should n o t  sub jec t  him to  t h e  cr iminal  penal ty f o r  manslaughter. 

The s t a t e  would respond by asking whether t h e  carnage caused on 

American highways by drunken d r i v e r s  i s  f a i r ?  The s t a t e  suggests  

t h a t  the  overr id ing  concern of t h i s  cour t  i n  recons idera t ion  of 

t h i s  i s s u e  must be t h e  ser iousness  of harm t o  t h e  publ ic  which 

may be  expected t o  follow from t h e  forbidden conduct. 

The o l d  admonition " I f  you d r i v e ,  don ' t  
dr ink;  i f  you dr ink ,  "don' t  dr ive" i s  f o l -  
lowed r e l i g o u s l y  by nondrinkers and non- 



d r i v e r s ,  b u t  few o t h e r s .  Unfor tuna te ly ,  
we l a r g e l y  have ignored  t h e  problem caused 
by drunken d r i v e r s  and q u i e t l y  accep ted  as 
i n e v i t a b l e  t h e  s t a g g e r i n g  human l o s s  of 
l i f e  and limb and p rope r ty  damage. The 
carnage caused by drunken d r i v e r s  i s  a 
n a t i o n a l  d i s g r a c e .  More of  our  c i t i z e n s  
a r e  k i l l e d  o r  maimed each yea r  by drunken 
d r i v e r s  than  were l o s t  on t h e  b a t t l e f i e l d s  
of  Vietnam o r  Korea. 

Moylan, New Approach t o  an Old Problem, 69 ABA J .  45 (1983).  

The problems and t h e  carnage caused by t h e  drunken 

d r i v e r  have n o t  simply gone away o r  diminished s i n c e  t h e  t ime of 

t h i s  c o u r t ' s  dec i s ion  i n  Baker i n  1979 and t h i s  c o u r t  cannot simply 

look askance a t  o r  i gno re  t hose  p o l i c y  c o n s i d e r a t i o n s  i t  found t o  

be  compelling and v a l i d  i n  Baker: 

Is s e c t i o n  860.01(2) a r a t i o n a l  response  
t o  a r e a l  problem? We must respond t h a t  ( i )  
t h e  problem of  drunken d r i v e r s  o p e r a t i n g  mo- 
t o r  v e h i c l e s  on t h e  hirrhwav o t  t h i s  s t a t e  is  u .I 

pe rn i c ious  and r e a l ,  and ( i i )  t h e  response  
embodied i n  s e c t i o n  860.01(2) can be  j u s t i -  . . 
f i e d  on d e t e r r e n c e  grounds.  Both a r e -  sup- 
~ o r t e d  bv our  r e c e n t  d e c i s i o n  i n  Inrrram v .  
k e t t i t ,  340 So.2d 922 ( F l a .  1976)- i n  
m n t e x t  o f  a c i v i l  a c t i o n  f o r  p u n i t i v e  
damages, t h e  s t a t i s t i c s  regard ing  E a t a l i t i e s  
r e s u l t i n g  from a c c i d e n t s  where d r ink ing  w a s  
a c o n t r i b u t i n g  f a c t o r  a r e  r e c i t e d ,  and t h e  
p u b l i c  p o l i c y  of  punishment o f  drunk d r i v e r s  
as a d e t e r r e n t  i s  recognized .  ( ~ m p h a s i s  added) .  

Given, t h e n ,  t h a t  t h e  o p e r a t i o n  of  a motor 
v e h i c l e  w h i l e  i n t o x i c a t e d  i s  a r e c k l e s s  (and 
t h e r e f o r e  cu lpab le )  a c t ,  i s  i t  r a t i o n a l  f o r  
t h e  l e g i s l a t u r e  t o  impose c r i m i n a l  s a n c t i o n s  
f o r  any dea th  which occurs  wi thout  r e g a r d  t o  
t h e  t o r t  l a w  concept o f  proximate causa t ion  
between o p e r a t i o n  of  t h e  automobile and t h e  
dea th?  I f  t h e  l e g i s l a t u r e  can reasonably 
conclude t h a t  such a measure o p e r a t e s  as a 
d e t e r r e n t  t o  t hose  who c r e a t e  a recognized 
and s e r i o u s  s o c i a l  problem, then c e r t a i n l y  
i t  i s .  Although, a s  no ted ,  l e g a l  s c h o l a r s  



have questioned t h e  e f f i c a c y  of the  de- 
t e r r e n t  e f f e c t  of s t r i c t  l i a b i l i t y  s t a t u -  
t e s ,  an argument can be made t h a t  the  pre- 
sence of s t r i c t  l i a b i l i t y  sanct ions  f o r  a  
p a r t i c u l a r  a c t i v i t y  has t h e  e f f e c t  not  only 
of inducing persons t o  engage i n  t h a t  a c t i -  
v i t y  wi th  g r e a t e r  caut ion ,  but  may a l s o  
have t h e  e f f e c t  of keeping a  r e l a t i v e l y  
l a r g e  c l a s s  of persons from engaging i n  the  
conduct a t  a l l .  

This cour t  has he ld  t h a t  an automobile i s  a  dangerous 

ins t rumenta l i ty .  Southern Cotton O i l  Co. v .  Anderson, 80 F l a .  

441, 86 So.629 (1920). " I t s  dangerous p ropens i t i e s  a r e  he ight -  

ened when operated by a  person who i s ,  by d e f i n i t i o n ,  incapable 

of exerc is ing  v i g i l a n c e  and caut ion ."  Ingram v .  P e t t i t ,  340 So. 

2d 922, 925 (Fla .  1976). "Somewhere between the  po in t  of u t t e r  

s o b r i e t y  and t h e  po in t  of s a t u r a t i o n ,  o r  immobility, the  i m -  

b ibe r  reaches t h e  condi t ion  t h a t  makes him, a t  t h e  wheel of a  

dangerous ins t rumenta l i ty ,  a  motorcar,  a  k i l l e r . "  Clowney v .  

S t a t e ,  102 So. 2d 619, 621 (Fla .  1958) . One who d r ives  a  motor 

veh ic le  i n  an i n t o x i c a t i n g  condi t ion  commits an i n t e n t i o n a l  a c t  

which c r e a t e s  known r i s k s  t o  the  pub l i c .  One who i s  i n t o x i c a t e d  

i s  incapable of exerc is ing  reasonable v ig i l ance  and caut ion .  The 

voluntary a c t  of dr iv ing  a  motor veh ic le  while  in tox ica ted  which 

produces t h e  death of any human being caused by t h e  opera t ion  of 

s a i d  motor veh ic le  by any person while  so  in tox ica ted  i s  malum 

i n  s e  and n o t  excusable.  The cour ts  and t h e  l e g i s l a t u r e  of t h i s  

s t a t e  have evolved t h e  not ion  t h a t  drunk d r i v e r s  menace t h e  pub- 

l i c  s a f e t y  and a r e  t o  be discouraged by punishment. - See, Ingram 

v .  P e t t i t ,  340 So.2d 922, n .9  (F la .  1976).  The l e g i s l a t u r e ,  pur- 

suant  t o  t h e  enactment of s e c t i o n  316.1931, F lor ida  S t a t u t e s  (1983), 



and i t s  s t a t u t o r y  predecessors ,  has denounced and made a crime 

t h e  opera t ing  of a  motor v e h i c l e  when in tox ica ted ,  where t h e  

death of a  human being occurs .  - See, Calhoun v .  Baden, 15 So.2d 

444 (1943). 

The a c t  proscr ibed by s e c t i o n  316.1931, involves an 

i l l e g a l i t y  from t h e  very na tu re  of  the  t r a n s a c t i o n  and c o n s t i t u -  

t e s  manslaughter. Sec t ion  316.1931 evinces a  c l e a r  l e g i s l a t i v e  

i n t e n t  t o  discourage t h i s  r e c k l e s s  and b l a t a n t  d is regard  f o r  

publ ic  s a f e t y .  The l e g i s l a t u r e  has decided long ago t o  punish 

t h e  a c t  i t s e l f  i n  order  t o  d e t e r  f u r t h e r  occurrences.  A s t r i c t  

l i a b i l i t y  of fense  i s  a  more e f f i c a c i o u s  d e t e r r e n t  than an o rd i -  

nary cr iminal  s t a t u t e  because "a person engaged i n  a  c e r t a i n  kind 

of  a c t i v i t y  would be more c a r e f u l  p r e c i s e l y  because he knew t h a t  

t h i s  kind of a c t i v i t y  was governed by a  s t r i c t  l i a b i l i t y  s t a t u t e "  

and because "the presence of s t r i c t  l i a b i l i t y  of fenses  might have 

the  added e f f e c t  of keeping a  r e l a t i v e l y  l a r g e  c l a s s  of persons 

from engaging i n  c e r t a i n  kinds of a c t i v i t y . "  Wasserstrom, S t r i c t  

L i a b i l i t y  i n  Criminal Law, 1 2  S tan .  L .  Rev. 731, 736 (1960). 

The p e t i t i o n e r  argues t h a t  t h e r e  i s  a  confusion of 

a c t u a l  and moral causa t ion  i n  t h a t  by def in ing  "caused by" as  t h e  

equivalent  of " resu l t ed  from", moral r e s p o n s i b i l i t y ,  t h e  mens r e a ,  -- 
has become confused wi th  d e s c r i p t i v e  o r  temporal c a u s a l i t y .  Pe- 

t i t i o n e r  asks t h i s  cour t  t o  consider  t h a t  t h e  words of t h e  DWI 

manslaughter s t a t u t e ,  [ " I f  the  death of any human being i s  caused 

by t h e  opera t ion  of a  motor v e h i c l e  by any person while  so in-  

tox ica ted ,  such person s h a l l  be deemed g u i l t y  of manslaughter"], 

s e c t i o n  316.1931(2)(c),  F lor ida  S t a t u t e s ,  mean t h a t  t h e  i n t o x i -  



ca ted  person must cause t h e  death by h i s  ope ra t ion  of a  motor 

v e h i c l e ,  a s  had t h e  l e g i s l a t u r e  wanted t o  cons t ruc t  a  s t r i c t  

l i a b i l i t y  s t a t u t e  i t  could have used t h e  words " r e s u l t e d  from" 

i n s t e a d  of "is caused by", a s  " r e s u l t e d  from" does not  have t h e  

d i r e c t  imp l i ca t ion  of  moral f a u l t  t h a t  "is caused by" h a s .  Pe- 

t i t i o n e r ' s  argument, wh i l e  ph i losoph ica l ly  i n t e r e s t i n g ,  has l i t t l e  

t o  do wi th  proper  s t a t u t o r y  cons t ruc t ion .  

It i s  r a r e ,  i f  eve r ,  t h a t  t h e  l e g i s l a t u r e  s t a t e s  

a f f i r m a t i v e l y  i n  a  s t a t u t e  t h a t  descr ibed  conduct i s  a  crime 

though done without  f a u l t .  What i t  does i s  simply t o  omit from 

t h e  wording of the  s t a t u t e  any language i n d i c a t i n g  t h a t  f a u l t  i s  

a  necessary i n g r e d i e n t .  W.. LaFave & A.  S c o t t ,  Jr . , CRIMINAL LAW 

5 31 (1972). The s t a t u t e  i n  ques t ion ,  s e c t i o n  316.1931, F lo r ida  

S t a t u t e s  (1983), i s  t o t a l l y  devoid of faul t -words i n  t h e  body of 

t h e  a c t ,  except f o r  t h e  i n i t i a l  a c t  of  d r i v i n g  an automobile whi le  

i n t o x i c a t e d .  This i s  c l e a r l y  not  a  case  where t h e  l e g i s l a t u r e  

r e a l l y  meant t o  r e q u i r e  f a u l t  bu t  f a i l e d  t o  s p e l l  i t  o u t  c l e a r l y .  

The t i t l e  of t h e  a c t  "Driving automobile whi le  in tox ica ted"  f u l l y  

embraces t h e  e n t i r e  s t a t u t o r y  p r o h i b i t i o n  and t h e  body of t h e  

a c t  i t s e l f  s e t s  ou t  vary ing  p e n a l t i e s  dependant upon t h e  damage 

t o  proper ty  o r  person by reason  of  ope ra t ion  of  motor v e h i c l e s .  

An examination of  t h e  h i s t o r y  of  l e g i s l a t i o n  t o  pun- 

i s h  i n t o x i c a t e d  d r i v e r s  from t h e  o r i g i n a l  a c t ,  Chapter 6882, Laws 

of F l o r i d a ,  Acts of  1915, through Chapter 9269, Laws of F l o r i d a ,  

Acts of 1923, Chapter 11809, Laws of F l o r i d a ,  Acts of 1927 up t o  

t h e  present  s e c t i o n  860.01 (2) F l o r i d a  S t a t u t e s  (1977), renumbered 

i n  1982 as  s e c t i o n  316.1931, F l o r i d a  S t a t u t e s  upon which t h e  



p r e s e n t  p rosecu t ion  i s  based,  a r e  s u b s t a n t i a l l y  t h e  same i n  t h e i r  

r e f e r e n c e  t o  t h e  o p e r a t i o n  of motor v e h i c l e s .  Thus, f o r  almost  

t h r e e - q u a r t e r s  of  a cen tu ry ,  t h e r e  has  been l a w  upon t h e  s t a t u t e  

books prov id ing  punishment o f  t h o s e  who endanger t h e  l i v e s  and 

p rope r ty  of o t h e r s  by o p e r a t i n g  automobiles wh i l e  i n t o x i c a t e d ,  

and such s t a t u t e s  have been i n t e r p r e t e d  as s t r i c t  l i a b i l i t y  

s t a t u t e s .  

A s  e a r l y  as 1926, i n  Cannon v .  S t a t e ,  91  F l a .  214, 

107 So. 360, (1926),  t h i s  c o u r t  i n t e r p r e t e d  t h e  p recu r so r  t o  t h e  

p r e s e n t  s t a t u t e ,  Chapter 9269 o f  t h e  Laws of  1923, which con- 

t a i n s  s u b s t a n t i a l l y  t h e  same language as s e c t i o n  316.1931(2),  

and h e l d :  

The f e lony  l i e s  no t  i n  t h e  d r i v i n g  o f  an 
automobile n e g l i g e n t l y  wh i l e  i n t o x i c a t e d ,  
o r  under t h e  i n f l u e n c e  o f  i n t o x i c a n t s ,  b u t  
i n  t h e  k i l l i n g  of  a  person "by t h e  opera-  
t i o n  o f  a motor v e h i c l e  wh i l e  i n tox ica t ed" ,  
and i n  such c a s e  t h e  ques t ion  of  cu lpab le  
neg l igence  i n  t h e  d r i v i n g  of  t h e  automobile 
i s  n o t  made an  element o f  t h e  crime.  No 
doubt t h e  lawmakers based t h i s  s t a t u t e u p o n  
t h e  ~ r o ~ o s i t i o n  t h a t  i t  i s  c r i m i n a l  n e ~ l i -  " 
gence f o r  a person  i n  an i n t o x i c a t e d  condi- 
t i o n  t o  a t t empt  t o  d r i v e  an automobile upon 
; k ; t k i g h ~ a ~ ~  bf t h i s  s t a t e ,  and t h a t ,  i k '  

r e s u  t s  t o  any person w T l e  ddoing, 
such i n i t i a l  neg l igence  w i l l  b e  imputed t o  
t h e  a c t  i t s e l t ,  and t h e  d r i v e r  h e l d  g u i l t y  
o f  manslaughter  (Emphasis supp l i ed )  . 

107 So. a t  362. 

The most a p t  d e s c r i p t i o n  of t h e  o f f e n s e  w a s  l a t e r  

s e t  f o r t h  i n  1942 and t h i s  c o u r t  cons t rued  t h e  p rov i s ion  i n  ac-  

cord  w i t h  Cannon i n  Roddenberry v .  S t a t e ,  152 F l a .  197,  11 So.2d 

582, 584-85 (1942) : 

. . . There i s  no burden upon t h e  s t a t e  t o  



prove t h a t  a t  t h e  time of the  inc iden t  
defendant was neg l igen t .  That element 
i s  e s t ab l i shed  i f  i t  be shown t h a t  he  
was n o t ,  a t  the  t ime, i n  possession of 
h i s  f a c u l t i e s  due t o  t h e  voluntary use 
of i n t o x i c a n t s .  

. . . The provis ion  of  the  s t a t u t e  wi th  
r e fe rence  t o  t h e  dea th  of a  person being 
"caused" by the  opera t ion  of t h e  ca r  i s  
t h e  equivalent  of s t a t i n g  t h a t  death r e -  
s u l t e d  from h i s  misconduct which had i t s  
incept ion  a t  the  time he took con t ro l  of  
the  car  and proceeded t o  opera te  i t  while  
no t  i n  possession of h i s  f a c u l t i e s .  

In  Baker v .  S t a t e ,  377 So.2d 17-19 (F la .  1979),  t h i s  

cour t  adopted and r e i t e r a t e d  t h e  holding and language of Cannon 

and Roddenberry, and i n  accordance with decades of precedence 

he ld  t h a t  n e i t h e r  negligence nor causat ion i s  an element of the  

crime embodied i n  the  DWI manslaughter s t a t u t e .  

The DWI manslaughter s t a t u t e  has remained v i r t u a l l y  

t h e  same s i n c e  i t s  c r e a t i o n  i n  1915 and has been c o n s i s t e n t l y  

construed t o  impose s t r i c t  c r iminal  l i a b i l i t y  based on l e g i s l a t i v e  

i n t e n t  and t h e  c l e a r  wording of t h e  s t a t u t e .  It i s  not  l i k e l y  

t h a t  a  s t a t u t e  has been misconstrued and mis in te rp re ted  f o r  

seventy-one yea r s .  It i s  even more un l ike ly  t h a t  the  l e g i s l a t u r e  

would no t  r e v i s i t  such a  misconstrued s t a t u t e  and add fault-words 

o r  make it  c l e a r  t h a t  negligence and causat ion a r e  elements-of t h e  

crime. This cour t  s a i d  a s  much i n  Baker: 

The l e g i s l a t u r e ' s  r e luc tance  t o  r e v i s i t  
t h e  s t a t u t e ,  i n  s p i t e  of ample opportuni ty 
leads t o  the  conclusion t h a t  t h e  j u d i c i a l  
cons t ruc t ion  of  s e c t i o n  860.01(2) accura te ly  
r e f l e c t s  l e g i s l a t i v e  i n t e n t .  



In construing a l e g i s l a t i v e  penal  enactment, t h e  in -  

t e n t i o n  of t h e  lawmakers, gathered from t h e  language and purpose 

of t h e  a c t ,  i s  t h e  guiding cons idera t ion ,  and every por t ion  of 

such a c t  should be given i t s  proper e f f e c t .  A t l a n t i c  Coast Line 

Railroad Co. v .  S t a t e ,  73 F l a .  609, 74 So.595 (1917). The p e r t i -  

nent  por t ions  of s e c t i o n  316.1931 a r e  s e t  out  as  fol lows:  

Driving automobile while  in tox ica ted ;  punishment-- 
(1) It i s  unlawful f o r  any person, while  i n  an 
in tox ica ted  condi t ion .  . . t o  such ex ten t  as  t o  
deprive him of f u l l  possession of h i s  normal f ac -  
u l t i e s ,  t o  d r i v e  . . . any automobile . . . Any 
person convicted of a v i o l a t i o n  of t h i s  s e c t i o n  
s h a l l  be punished a s  provided i n  s .  316.193. . . 
( 2 )  I f ,  however, damage t o  t h e  property o r  per-  
son of another  . . . 1s done by such in tox ica -  
t e d  person . . . by reason of t h e  opera t ion  of 
t h e  veh ic les  mentzoned h e r e i n ,  he i s  g u i l t y  o r  
a misdemeanor of t h e  f i r s t  degree . . . and i f  
t h e  death of any human being i s  caused b m  
opera t ion  o t  a motor v e h i c l e  by any person while  
so i n t o x i c a t e d ,  such person s h a l l  be deemed 
-aughter and on convict ion s h a l l  
be  punished a s  provided by e x i s t i n g  law r e l a t i n g  
t o  manslaughter. (Emphasis added) . 
As previously s t a t e d ,  a review of the  s t a t u t e  r e -  

vea l s  no faul t -words,  save f o r  t h e  very a c t  of d r iv ing  while  i n -  

tox ica ted .  The "causation" r e f e r r e d  t o  i n  t h e  s t a t u t e  r e f e r s  only 

t o  causat ion i n  genera l ,  i n  t h a t  t h e  accident  occurred by reason 

of the  opera t ion  of motor veh ic les  and does not  r e q u i r e  proximate 

causa t ion  t o  f i x  blame--only t h e  opera t ion  of a motor v e h i c l e  

whi le  i n t o x i c a t e d .  The s tandard  jury  i n s t r u c t i o n  i s  wholly r e -  

conc i l ab le  with the  s t a t u t e  and speaks only i n  terms of genera l  

causati.on, not  of proximate causa t ion  o r  f a u l t ,  providing only 

t h a t  t h e  s t a t e  must e s t a b l i s h  t h a t  t h e  death of t h e  v ic t im was 

a caused by t h e  opera t ion  of a motor v e h i c l e  by t h e  defendant.  

F lo r ida  Standard Jury I n s t r u c t i o n s  a t  69. Neither t h e  s t a t u t e  



a nor  t h e  i n s t r u c t i o n  r e q u i r e  t h a t  t h e  death be caused by t h e  

"grossly negl igent" ,  "negligent" o r  "reckless"  opera t ion  of t h e  

veh ic le  by t h e  defendant.  

The meaning of t h e  s t a t u t e  i s  p r e c i s e l y  c l e a r  and 

t h i s  cour t  has no l e g i s l a t i v e  funct ion  bu t  must seek only t o  

a s c e r t a i n  t h e  w i l l  of t h e  l e g i s l a t u r e  and the  expediency of t h e  

s t a t u t e  i s  not  t o  b e  determined by t h e  c o u r t ,  but  by t h e  l e g i s l a -  

t u r e  i n  enact ing i t .  Fine v .  Morgan, 74 F la .  417, 77  So.533 (1917); 

But le r  v .  Perry,  67 F la .  405, 66 So.150 (1914). P e t i t i o n e r  asks 

t h i s  cour t  t o  ignore t h e  c l e a r  meaning of the  s t a t u t e  a s  wel l  a s  

almost th ree -quar t e r s  of a  century of l e g i s l a t i v e  h i s t o r y .  

Contrary t o  p e t i t i o n e r ' s  f u r t h e r  a s s e r t i o n s ,  t h e  

carnage on t h e  highways caused by drunken d r i v e r s  and t h e  d e s i r e  

t o  discourage d r iv ing  while  in tox ica ted  wi th  i t s  concomitant 

d e s t r u c t i v e  p o s s i b l i t i e s  a r e  s u f f i c i e n t  i n  and of themselves t o  

support  a  case f o r  DWI manslaughter being a  s t r i c t  l i a b i l i t y  

crime without cons idera t ion  of t h e  continuing v a l i d i t y  of t h e  

felony murder doct r ine  i n  England o r  an examination of t h e  crime 

s t a t u t o r y  rape ,  and t h e  course taken by o the r  j u r i s d i c t i o n s  has 

no bearing on what the  l e g i s l a t u r e  i n  F lo r ida  intended by t h e  

s t a t u t e ,  and such s t a t u t e  p r e v a i l s  over jury i n s t r u c t i o n s .  Driv- 

ing whi le  in tox ica ted  i s  a  n a t i o n a l  problem and t h e  consequences 

of i t  a r e  deadly and d e s t r u c t i v e .  A s t ronger  case f o r  s t r i c t  

l i a b i l i t y  can b e  made today than ever before .  

P e t i t i o n e r  r a i l s  aga ins t  t h e  c o n s t i t u t i o n a l i t y  of t h e  

s t a t u t e  by c i t i n g  an example s e t  ou t  i n  t h e  d i s s e n t  i n  Baker--the 

in tox ica ted  d r i v e r  without f a u l t  who is  s t r u c k  from behind and 



convicted of  DWI manslaughter. Yet, we a r e  n o t  he re  on appeal 

upon such a case ,  and f o r  good reason.  Often t h i s  type of  s t a t u -  

to ry  crime has been c rea ted  i n  order  t o  he lp  t h e  prosecut ion cope 

wi th  a s i t u a t i o n  wherein i n t e n t i o n ,  knowledge, recklessness  o r  

negligence i s  hard t o  prove, making convict ions d i f f i c u l t  t o  ob- 

t a i n ,  unless  t h e  f a u l t  element i s  omit ted.  The l e g i s l a t u r e  may 

th ink  i t  important t o  stamp out  t h e  harmful conduct a t  a l l  cos t s  

and may expect a l o t  of prosecut ions i n  a c e r t a i n  a rea  of harm- 

f u l  a c t i v i t y  and, t h e r e f o r e ,  wish t o  r e l i e v e  the  prosecut ing 

o f f i c i a l s  of  t h e  time-consuming t a s k  of preparing evidence of 

f a u l t ,  while expecting t h a t  t h e  prosecut ing o f f i c i a l s ,  i n  the  

exe rc i se  of t h e i r  broad d i s c r e t i o n  w i l l  use  t h e  s t a t u t e  only 

a g a i n s t  those persons who were r eck less  and neg l igen t .  - See, 

a W .  La Fave & A .  S c o t t ,  J r . ,  CRIMINAL LAW 5 31 (1972). This i s  

not  a case where t h e  prosecut ion has used t h e  s t a t u t e  aga ins t  

those unworthy of blame and t h e  f a c t u a l  scenar io  envisioned by 

J u s t i c e  Boyd i n  t h e  Baker d i s sen t  i s  un l ike ly  t o  ever wend i t s  way 

before  an a p p e l l a t e  cour t  i n  t h i s  s t a t e  and i t  i s  not  u n t i l  such 

time t h a t  a t t a c k s  should be made based on concepts of f a i r n e s s .  

Carl Ikonen followed t h e  p e t i t i o n e r  f o r  t h r e e  o r  four  

miles  p r i o r  t o  t h e  accident  and observed h i s  d r iv ing  ( R  156) .  

P e t i t i o n e r  made a U-turn i n  f r o n t  of Ikonen, r equ i r ing  him t o  ap- 

p ly  h i s  brakes (R 145-146). In  making t h e  U-turn, p e t i t i o n e r  

drove onto the  shoulder of t h e  road (R 146) .  Ikonen a l s o  ob- 

served him weave i n  and out  of the  eastbound lanes (R 146) .  He 

t r i e d  t o  pass p e t i t i o n e r  twice and both times p e t i t i o n e r  acce lera-  

a t e d  (R 146-147). Although an acc ident  r econs t ruc t ion  exper t  t e s t i -  

f i e d  t h a t  i t  was h i s  opinion t h a t  p e t i t i o n e r  d id  not  have time t o  



avoid the  accident (R 246), t h e  f a c t  remains t h a t  t h e  c a r  i n  f r o n t  

of the  p e t i t i o n e r  was a b l e  t o  avoid t h e  acc iden t .  A s  t h e  d r i v e r  

i n  f r o n t  of  p e t i t i o n e r  approached t h e  westbound c a r  wai t ing  t o  

make a  l e f t  t u r n ,  i t  began t o  make a  l e f t  t u r n  i n  f r o n t  of him, 

however, he appl ied  h i s  brakes,  f l a shed  h i s  l i g h t s ,  and honked 

h i s  horn a t  t h e  veh ic le  and i t  came t o  a  s t o p  i n  t h e  eastbound 

passing l ane  (R 17-18,25-27). It then continued i t s  l e f t  t u r n  

c o l l i d i n g  wi th  p e t i t i o n e r ' s  v e h i c l e .  It i s  hard t o  imagine t h a t  

p e t i t i o n e r  was not  warned of t h e  p o s s i b i l i t y  of an acc ident  by 

t h e  braking, f l a s h i n g  of l i g h t s  and by t h e  horn of the  c a r  i n  

f r o n t  of him. It i s  hard  t o  imagine t h a t  p e t i t i o n e r  could not  

have slowed down when t h e  c a r  ahead of him had braked and t h e  

cross ing  c a r  had come t o  a  s t o p .  It i s  most l i k e l y  t h a t  p e t i -  

t i o n e r  was l u l l e d  i n t o  a  sense of s e c u r i t y  by t h e  stopping of 

the  o t h e r  veh ic le ,  while  an unin toxica ted  d r i v e r ,  exe rc i s ing  

more v i g i l a n c e  than p e t i t i o n e r  would have been a l e r t e d  t o  t h e  

p o s s i b i l i t y  t h a t  t h i s  veh ic le  would cont inue on i t s  course.  It 

i s  hard  t o  a t t r i b u t e  any s o r t  of v i g i l a n c e  t o  t h e  p e t i t i o n e r ,  

when the  unexpecting v e h i c l e  i s  a b l e  t o  avoid t h e  acc iden t ,  ye t  

t h e  forewarned veh ic le  simply d r ives  i n t o  i t s  d e s t r u c t i v e  des t iny .  

S t a t u t e s  which impose s t r i c t  c r iminal  l i a b i l i t y ,  

al though no t  favored,  a r e  nonetheless  c o n s t i t u t i o n a l ,  p a r t i c u l a r l y  

when the  conduct from which t h e  l i a b i l i t y  flows involves culpa- 

b i l i t y  o r  c o n s t i t u t e s  malum i n  s e  a s  opposed t o  malum prohibitum. 

Baker v .  S t a t e ,  377 So.2d a t  19 .  Sect ion 316.1931 i s  a  r a t i o n a l  

response t o  t h e  pern ic ious  and r e a l  problem of drunken d r i v e r s  

a opera t ing  motor veh ic les  on the  highways of t h i s  s t a t e  and can be 

j u s t i f i e d  a s  a  mat ter  of pub l i c  pol icy  by t h e  punishment of drunk 



dr ive r s  a s  a  de t e r r en t .  Contrary t o  p e t i t i o n e r ' s  a s s e r t i o n s ,  

t h e  s t a t u t e  does not  s e l e c t  a  few of those who engage i n  t h i s  

r eck less  conduct and mete out  t o  them a  harsher  punishment de- 

pending on circumstances i n  no way r e l a t e d  t o  t he  of fender ' s  

a c t u a l  c u l p a b i l i t y .  The s t a t u t e  punishes a l l  who engage i n  t h i s  

r eck less  conduct and become involved i n  automobile f a t a l i t i e s  and 

such persons a r e  put  on no t i c e  of the  consequences of t h e i r  a c t s  

by the  s t a t u t e  i t s e l f  and have only to  avoid t h a t  dangerous in-  

s t rumenta l i ty ,  t he  automobile, when drinking t o  avoid t h e  app l i -  

ca t ion  of t he  s t a t u t e .  That i s  a  small p r i c e  t o  pay f o r  cont in-  

uing freedom and i s  based on a  l a r g e r  s o c i a l  good. Driving an 

automobile i s  a  p r i v i l e g e  and t he r e  simply i s  no r i g h t  t o  d r i ve  

while in tox ica ted ,  endangering l a r g e  numbers of people.  This i s  

no t  conduct unaccompanied by an awareness of the  f a c t o r s  making 

it  cr iminal  and t h e  a c t o r  i s  one who needs to  be  subjected to  

punishment t o  de t e r  him and o the r s  from behaving s im i l a r l y  i n  t h e  

fu tu r e .  Moreover, s ec t i on  316.1931 does r equ i r e  f a u l t ,  involving 

conduct malum i n  s e ,  i n  the  sense t h a t  i t  embodies a  l e g i s l a t i v e  

judgment t h a t  persons who i n t en t i ona l l y  d r ive  whi le  in tox ica ted  

occupy a  pos i t i on  of con t ro l  and a r e  t o  be  he ld  accountable f o r  

the  occurrence of c e r t a i n  consequences. 



CONCLUSI'ON 

Based on t h e  arguments and a u t h o r i t i e s  p re sen ted  

h e r e i n ,  respondent r e s p e c t  f u l l y  p r a y s  t h i s  honorab le  c o u r t  approve 

t h e  dec i s ion  of t h e  F i f t h  D i s t r i c t  Court of Appeal a f f i r m i n g  

t h e  i n s t a n t  conv ic t ion .  
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