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FACTS OF THE CASE 

The compla in ing  p a r t y  w a s  r e f e r r e d  t o  t h e  Respondent  by 

A t t o r n e y  J e s s e  McCrary o f  Miami, F l o r i d a .  He wanted t o  p r o b a t e  

t h e  e s t a t e  o f  h i s  b r o t h e r  i n  Seminole County because  h & s  b r o -  

t h e r  owned r e a l  p r o p e r t y  t h e r e  which h e  wanted t o  o b t a i n  t i t l e  

t o  i n  h i s  own name because  he  had p a i d  t h e  f u n e r a l  b i l l .  He a l s o  

acknowledged t h a t  t h e r e  w a s  a nephew who might  t r y  t o  a s s e r t  

h i s  r i g h t  t o  p r o b a t e  t h e  e s t a t e  i n  Broward County. An a t t o r n e y -  

c l i e n t  agreement  w a s  s i g n e d  on November 1 3 ,  1984 c a l l i n g  f o r  an 

immediate  payment o f  a $750 r e t a i n e r  and a c o s t  d e p o s i t  o f  $138. 

The compla in ing  p a r t y  p a i d  t h e  c o s t  d e p o s i t  and p a i d  $500 on 

t h e  r e t a i n e r .  A t  t h a t  t i m e  a P e t i t i o n  For A d m i n i s t r a t i o n ,  Oath 

o f  P e r s o n a l  R e p r e s e n t a t i v e ,  N o t i c e  o f  A d m i n i s t r a t i o n ,  Order  

Appo in t ing  P e r s o n a l  R e p r e s e n t a t i v e ,  and a n  Order  o f  A d m i n i s t r a t -  

i o n  were p r e p a r e d  by t h e  Respondent  b u t  n o t  f i l e d .  The complain- 

i n g  p a r t y  w a s  t o  f u r n i s h  t h e  names o f  h i s  b r o t h e r s  and s i s t e r s  

and t h e i r  a d d r e s s e s  s o  t h a t  t h e i r  w a i v e r s  and c o n s e n t  t o  h i s  

appoin tment  as p e r s o n a l  r e p r e s e n t a t i v e  c o u l d  be  o b t a i n e d .  More- 

o v e r ,  t h e  b a l a n c e  of  t h e  a t t o r n e y  f e e  w a s  t o  be  p a i d  b e f o r e  any 

p l e a d i n g s  would be f i l e d .  The b a l a n c e  o f  t h e  a t t o r n e y s  f e e s  w a s  

n o t  p a i d  u n t i l  December 2 ,  1984.  

Sometime i n  December t h e  compla in ing  p a r t y  w a s  n o t i f i e d  by 

l e t t e r  from A t t o r n e y  Henry Lat imer  o f  F t .  L a u d e r d a l e ,  F l o r i d a ,  

t h a t  h i s  nephew w a s  p r e p a r i n g  t o  b e g i n  p r o b a t e  i n  Broward County 

He w a s  informed t h a t  any c l a i m  h e  had a g a i n s t  h i s  b r o t h e r ' s  

e s t a t e  would be honored  upon p r e s e n t a t i o n  o f  a d e q u a t e  p r o o f .  Un- 

known t o  t h e  Respondent  w a s  t h e  f a c t  t h a t  A t t o r n e y  J e s s e  McCrary 

had f i l e d  a Caveat  i n  Seminole County,  F l o r i d a  on December 1 0 ,  

1984 ,  s e e k i n g  re imbursement  f o r  t h e  f u n e r a l  b 2 l l .  
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The Respondent  w a s  n o t i f i e d  by m a i l  from t h e  compla in ing  

p a r t y ' s  w i f e  on J a n u a r y  6 ,  1985 ,  o f  t h e  nephews i n t e n t i o n s .  

S e v e r a l  c o n v e r s a t i o n s  t h e r e a f t e r  w i t h  t h e  compla in ing  p a r t y  d i d  

n o t  p r o v i d e  any c l e a r  d i r e c t i o n  f o r  t h e  Respondent .  A t  v a r i o u s  

t i m e s  we d i s c u s s e d  f i l i n g  a c a v e a t  i n  Broward County and w a i t -  

i n g  u n t i l  p r o b a t e  w a s  begun i n  Broward and  moving t o  s e t  a s i d e  

t h e  appo in tmen t  o f  t h e  p e r s o n a l  r e p r e s e n t a t i v e .  We a l s o  d i s -  

c u s s e d  p r o c e e d i n g  w i t h  p r o b a t e  i n  Seminole County and p u b l i s h -  

i n g  n o t 5 c e  o f  t h e  p r o b a t e  p r o c e e d i n g s  i n  Broward County as w e l l  

as Seminole County.  

On March 1 ,  1985 ,  a n o t h e r  a t t o r n e y  w r o t e  t h e  compla in ing  

p a r t y  s e e k i n g  h i s  w a i v e r  and  c o n s e n t  t o  t h e  appo in tmen t  o f  

a t h i r d  p e r s o n  as p e r s o n a l  r e p r e s e n t a t i v e .  These p l e a d i n g s  were 

f u r n i s h e d  t o  t h e  Respondent  by m a i l  on March 5 ,  1985.  On March 

1 3 ,  1985,  t h e  compla in ing  p a r t y  w a s  s e r v e d  by m a i l  w i t h  a P e t i t -  

i o n  For  A d m i n i s t r a t i o n  f k l e d  b y  a t h i r d  p e r s o n  n o t  h i s  nephew. 

On A p r i l  23 ,  1985,  t h e  Respondent  r e c e i v e d  n o t i c e  from 

The F l o r i d a  B a r  o f  i t s  r e c e i p t  o f  a complairrt f rom t h e  complain-  

i n g  p a r t y  d a t e d  A p r i l  8 ,  1985.  No r e q u e s t  w a s  e v e r  made by t h e  

compla in ing  p a r t y  t h a t  I c e a s e  r e p r e s e n t i n g  hkm o r  t h a t  I r e t u r n  

any unea rned  f e e s  f o r t h w i t h .  

On May 6 ,  1985 ,  t h e  Respondent  t e n d e r e d  t o  The F l o r i d a  B a r  

a l l  o f  t h e  l e g a l  f e e s  as w e l l  as a l l  o f  t h e  c o s t  d e p o s i t  i n ~ t w o  

c a s h k e r ' s  c h e c k s .  These f u n d s  were r e t a r n e d  on J u l y  2 2 ,  1985.  

t o  t h e  Respondent  by a member o f  t h e  g r i e v a n c e  commit tee .  T h e ,  

c a s h i e r ' s  checks  were t h e r e a f t e r  fo rwarded  t o  compla in ing  p a r t y ' s  

a k t o r n e y  i n  New York on J u l y  3 1 ,  1985.  

By l e t t e r  d a t e d  J u l y  26,  1985 ,  t h e  Respondent  w a s  in formed 

t h a t  t h e  compla in ing  p a r t y  had  r e t a i n e d  o t h e r  c o u n s e l  t o  r e p r e -  

s e n t  him i n  t h i s  m a t t e r .  
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I. THE FINDINGS OF FACT BY THE REFEREE ARE CLEARLY - 
ERRONEOUS AND NOT SUPPORTED BY THE EVIDENCE -- 

Paragraph 4 of the referee's report states that the com- 

plaining party gave the Respondent the funeral bill. Paragraph 

7 states that a court clerk informed the complainant that the 

Respondent had filed a caveat in the probate court. The evi- 

dence clearly shows that the Respondent never received a funeral 

bill and moreover that Attorney Jesse McCrary filed the caveat 

based upon a funeral bill furnished to him by the complainant's 

lawyer in New York. 

Paragraph 6 seems to imply that Respondent communicated 

with the complainant but made misrepresentations when communi- 

cating with the complainant. Yet, no evidence is in the record 

that is clear and convincing which supports this finding. 

Paragraph 7 infers that Respondent was unreachable for 

several weeks prior to March 29, 1985. Yet the record clearly 

reflects that there was communication between Respondent and 

complainant about the correspondence dated March 1, 1985 and 

March 13, 1985. 

Paragraph 5 is completely misleading in that it states 

that there was no communication between the Respondent and 

the complainant. While it may be true to say that there was 

no written communication, it does not logically follow that 

this per se constitutes neglect on the part of Respondent, 

especially since there is absolutely no evidence as to what 

needed to be put in writing that was not already known to the 

complainant or that caused harm or prejudice to him. 



The l anguage  i n  p a r a g r a p h s  8  and 9  c r e a t e s  a n  e r r o n e o u s  

c h r o n o l o g i c a l  i m p r e s s i o n .  The compla inan t  knew b e f o r e  March 29,  

1985 ,  t h a t  h i s  nephew had begun p r o b a t e  i n  Broward County ,  n o t  

a f t e r w a r d s  as t h e  r e f e r e e  i m p l i e s .  The compla inan t  had been  r e -  

funded a l l  o f  h i s  r e t a i n e r  and a l l  o f  h i s  c o s t  d e p o s i t  - v i a  The 

F l o r i d a  B a r  on May 6 ,  1984 ,  and h e  d i d  n o t  r e t a i n  o t h e r  c o u n s e l  

u n t i l  J u l y  26,  1985,  n o t  - v i c e  -- v e r s a  as t h e  r e f e r e e  i m p l i e s .  

P a r a g r a p h  10 e s s e n t i a l l y  a v e r s  t h a t  Respondent  took  a 

r e t a i n e r ,  p romised  t o  b e g i n  work immedia te ly ,  d i d  no work a t  

a l l ,  d i d  n o t  communicate t o  t h e  compla inan t  f o r  n o t  d o i n g  t h e  

work, and f i n a l l y  o n l y  r e t u r n e d  t h e  r e t a i n e r  b e c a u s e  o f  t h e  

g r i e v a n c e  f i l e d  by t h e  c o m p l a i n a n t .  The f a c t s  c l e a r l y  show t h i s  

n o t  t o  b e  t h e  c a s e .  

The compla inan t  knew from t h e  b e g i n n i n g  t h a t  h i s  nephew 

had a s u p e r i o r  r i g h t  t o  p r o b a t e  t h e  e s t a t e  t h a n  he  d i d .  The 

compla inan t  in fo rmed  t h e  Respondent  t h a t  t h e  nephew w a s  t r y i n g  

t o  e x e r c i s e  t h i s  r i g h t  b u t  n e v e r  i n d i c a t e d  j u s t  e x a c t l y  what 

he  wanted Respondent  t o  do a b o u t  t h e  s i t u a t i o n .  Moreover ,  t h e  

Respondent  n e v e r  had any i n d i c a t i o n  t h a t  t h e  compla inan t  w a s  

d e s i r o u s  o f  chang ing  c o u n s e l  u n t i l  n o t i f k e d  o f  t h e  c o m p l a i n t  

f i l e d  a g a i n s t  him. The Respondent  g e n u i n e l y  b e l i e v e d  t h a t  t o  

f i l e  p r o b a t e  s o  p r e c i p i t o u s l y  u n d e r  t h e  c i r c u m s t a n c e s  would 

n o t  b e  i n  t h e  b e s t  i n t e r e s t  o f  t h e  compla inan t  and t o l d  him 

s o  on s e v e r a l  o c c a s i o n s .  I n  view o f  t h e  f a c t  t h a t  a l l  o f  t h e  

p l e a d i n g s  had been  p r e p a r e d  f o r  f i l i n g  i t  would a p p e a r  t h a t  t h e  

r e f e r e e  f i n d s  n e g l e c t  i n  n o t  f i l i n g .  However, t h e r e  i s  no c l e a r  

and c o n v i n c i n g  e v i d e n c e  t h a t  compels  t h e  c o n c l u s i o n  t h a t  t h i s  

w a s  n e g l e c t  o f  a l e g a l  m a t t e r  e n t r u s t e d  t o  t h e  Respondent .  



It is the Respondent's position that he was under no 

duty to act until and unless he received the agreed upon re- 

tainer. This is evident from the language of the attorney- 

client agreement. The retainer was not fully paid until Decem- 

ber 2, 1984. 

It is also Respondent's position that once he was on notice 

that someone with a superior right to probate the estate in- 

tended to do so, Respondent could not ethically proceed on be- 

half of the comp1ainant.Moreoverit does not yet appear in 

any shape,form,or fashion that the complainant has shown by any 

clear and convincing evidence that any action other than filing probate 

would constitute neglect, including the act of waiting to see if 

that someone with a superior right will indeed exercise it. 

Therefore, it appears that none of the allegations separately 

or taken together establish by clear and convincing evidence that 

Respondent neglected a legal matter entrusted to him, failed to 

seek the legal objectives of his client, or failed to carry out a 

contract of employment entered into with a client for professional 

services. Wherefore, the report of the referee should be reversed 

and the Respondent released of these charges. -- The Florida Bar v. 

Rayman, 238 So 2d 594 (Fla. 1970). 



11. THE DISCIPLINE RECOMMENDED BY THE REFEREE I S  TOO 
SEVERE I N  L I G H T  OF THE FACTS OF THIS CASE. --- 

Even i f  t h e  f a c t s  s u p p o r t  a f i n d i n g  o f  n e g l e c t ,  t h e y  do 

n o t  s u p p o r t  o r  j u s t i f y  t h e  d i s c i p l i n e  recommended by t h e  r e -  

f e r e e .  See The F l o r i d a  B a r  v .  S m i t h ,  392 So 2d 1 ( F l a .  1 9 8 0 ) ,  

The F l o r i d a  B a r  v .  M e r r i l l ,  462 So 2d 827 ( F l a .  1 9 8 5 ) ,  - The 

F l o r i d a  B a r  v .  Gray,  380 So 2d ( F l a .  1 9 8 0 ) ,  The F l o r i d a  B a r  v .  ---- - 
Welch, 369 So 2d 343 ( F l a .  1 9 7 9 ) .  

111. SOPIE COSTS SOUGHT B Y  THE BAR ARE! l\NOT ALLOWABLE COSTS -- - 

Only c o s t s  d i r e c t l y  a t t r i b u t a b l e  t o  t h e  d i s c i p l i n a r y  p r o -  

@ c e e d i n g s  a r e  a l l o w a b l e .  

R u l e s  g o v e r n i n g  d i s c i p l i n a r y  p r o c e e d i n g s  do n o t  r e q u i r e  

t h e  a t t e n d a n c e  o f  t h e  compla in ing  p a r t y  and  t h e  compla in ing  

p a r t y  i s  n o t  a p a r t  o f  t h e  p r o c e e d i n g s .  There i s  no e v i d e n c e  

t h a t  t h e  compla in ing  p a r t y  i n  t h i s  c a s e  w a s  subpoenaed t o  

a p p e a r .  Thus h i s  appea rance  s h o u l d  b e  c o n s t r u e d  as v o l u n t a r y  

and n o t  a p p r o p r i a t e l y  a l l o w e d  as  c o s t s  would b e  h i s  t r a v e l .  



CONCLUSION - 

There is no clear and convincing evidence which compels 

the conclusion that the Respondent neglected a legal matter 

entrusted to him, failed to seek the lawful objectives of his 

client, or failed to carry out a contract of employment. There 

is no evidence that the complainant has been prejudiced in any 

way nor has there been any testimony about any loss incurred 

by the complaining party because he was unable to probate his 

brother's estate. 

The facts as set forth upon which the referee based his 

decision are erroneous and clearly not supported by the evi- 

dence. 

This court should conclude that the complaintihas no merit 

and that the referee's report has no factual basis and further 

that the Respondent have these charges dismissed against him. 

RESPECTFULLY SUBMITTED, 

A m e s  T. Golden, Esquire 
101-B W. 1st St. 
P.O.B. 2202 
Sanford, F1 32771 
305-323-8000 
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