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STATEMENT OF THE FACTS AND THE CASE 

The s t a t e m e n t  of t h e  f a c t s  and c a s e  s e t  f o r t h  i n  t h e  Respondent ' s  

I n i t i a l  B r i e f  i s  h e r e w i t h  adopted and by r e f e r e n c e  i n c o r p o r a t e d  h e r e i n  a s  

i f  f u l l y  set f o r t h .  



SUMMARY OF ARGUMENT 

The Supreme Court  of F l o r i d a  must p reven t  t h e  i n j u s t i c e  t h a t  i s  about  t o  

b e  done t o  t h e  Respondent. It must o v e r t u r n  t h e  f i n d i n g s  of f a c t  by t h e  r e f e r e e  

i n  t h i s  cause  because  t h e r e  i s  no c l e a r  and convincing ev idence  t h a t  t h e  r e l i e f  

sought  by The F l o r i d a  Bar shou ld  b e  g r a n t e d , b a s e d  upon t h e  r e c o r d  of t h i s  c a s e .  

Assuming, arguendo, t h a t  t h e  f a c t s  a r e  s u f f i c i e n t , t h e n  t h e  proposed d i s c i p l i n e  

i s  e x c e s s i v e  i n  l i g h t  of t h e  f a c t s  of t h i s  c a s e .  

The f e e s  r e q u e s t e d  by The F l o r i d a  Bar as a n  assessment  i s  unreasonab le .  



ARGUMENT 

POINT ONE: 

THE REFEREE'S FINDINGS OF FACT ARE INSUFFICIENT I N  THAT THEY ARE NOT 
SUPPORTED BY CLEAR AND CONVINCING EVIDENCE. 

The c a s e s  which charge  n e g l e c t  o f  a l e g a l  m a t t e r ,  f a i l u r e  t o  c a r r y  o u t  a 

l a w f u l  o b j e c t i v e ,  a n d / o r  f a i l u r e  t o  c a r r y  o u t  a c o n t r a c t  of employment seem t o  

sugges t  t h e  f o l l o w i n g  e lements  as be ing  c l e a r  and convincing evidence of t h e  

above s t a t e d  e t h i c a l  v i o l a t i o n s :  

There  must b e  a l e n g t h y  p e r i o d  of i n a c t i v i t y  i n  a c a s e  a n d / o r  a t o t a l  l a c k  

of communication between t h e  lawyer  and c l i e n t .  There  must be  a l o s s  of some 

s u b s t a n t i v e  l e g a l  r i g h t  by t h e  c l i e n t .  There  must be  a r e f u s a l  t o  r e f u n d  f e e s  

p a i d  i f  a r e q u e s t  i s  made. The F l o r i d a  Bar v .  C o l l i e r ,  435 So. 2d 802 ( F l a .  1983) .  

The F l o r i d a  Bar v .  Harden, 448 So. 2d 1017 ( F l a .  1983) .  The F l o r i d a  Bar v .  

S e g a l ,  441 So.2d 1624 ( F l a .  1983) .  The F l o r i d a  Bar v .  T a t o ,  435 So. 2d 807;) 

( F l a .  1983) . 
There  i s  no c l e a r  and convincing ev idence  t h a t  The F l o r i d a  Bar h a s  produced 

t h a t  is  s u f f i c i e n t  t o  war ran t  any d i s c i p l i n a r y  measures .  T h e r e f o r e  t h e  complaint  

i n  t h i s  c a u s e  shou ld  b e  d i s m i s s e d .  The F l o r i d a  Bar v .  Rayman, 238 So. 2d 594 

( F l a .  1970) ;  The F l o r i d a  Bar v. Wagner, 212 So. 2d 770 ( F l a .  1968) .  



ARGUMENT 

POINT TWO: 

THE DISCIPLINE RECOMMENDED I S  EXCESSIVE EVEN I N  LIGHT OF PREVIOUS MIS- 

CONDUCT BY THE RESPONDENT. 

A l l  of t h e  c a s e s  c i t e d  by The F l o r i d a  Bar a s  j u s t i f i c a t i o n  f o r  a  suspens ion  

of t h e  Respondent c o n t a i n  f a c t u a l  s i t u a t i o n s  t h a t  a r e  s o  much more egreg ious  

t h a n  t h e  s i t u a t i o n  h e r e i n .  Any comparison o f  t h f s  c a s e  w i t h  t h o s e  c a s e s  would b e  

p o i n t l e s s .  For example, t h e  Respondent h a s  n o t  w i l f u l l y  f a i l e d  t o  f i l e  a n  in-  

come t a x  r e t u r n  o r  g i v e n  improper a d v i c e  t o  a  c l i e n t  which j u s t i f i e d  a  s u s p e n s i o n  

of s i x  (6)  months. The F l o r i d a  Bar v .  V e r n e l l ,  374 So. 2d 473 ( F l a .  1979) .  The 

Respondent h a s  n o t  had two (2)  p r i o r  p u b l i c  reprimands and a  p r i v a t e  reprimand 

which j u s t i f i e d  a  t h r e e  (3)  y e a r  suspens ion .  The F l o r i d a  Bar v .  Reese ,  421 So. 2d 

495 ( F l a .  1982) .  The Respondent h a s  n o t  p r e v i o u s l y  r e c e i v e d  a  p r i v a t e  reprimand 

and a  p u b l i c  reprimand and s u b s e q u e n t l y  b rought  b e f o r e  t h i s  c o u r t  f o r  a n o t h e r  

s i m i l a r  c h a r g e  which j u s t i f i e d  d i sbarment .  The F l o r i d a  Bar v .  Leopold,  399 SO. 2d 

978 ( F l a .  1981) .  The Respondent does n o t  have a  twe lve  (12) y e a r  " h i s t o r y "  of 

v i o l a t i n g  t r u s t  account ing  r e g u l a t i o n s .  The F l o r i d a  Bar v .  Neale,  432 So. 2d 50 

( F l a .  1982) .  

The F l o r i d a  Bar s e e k s  t o  suspend t h e  Respondent i n  t h i s  c a s e  f o r  t h i r t y  (30) 

days because  of a  p r e v i o u s  p u b l i c  reprimand i n  1981 f o r  f a i l i n g  t o  keep adequa te  

t r u s t  account  r e c o r d s  and f a i l i n g  t o  t i m e l y  repay  a  l o a n  borrowed from a  c l i e n t .  

One i s o l a t e d  d i s c i p l i n a r y  a c t i o n  f i v e  y e a r s  ago concerning m a t t e r s  n o t  i n  any 

way s i m i l a r  t o  t h e  m a t t e r  p r e s e n t l y  b e f o r e  t h i s  c o u r t  shou ld  n o t  c o n s t i t u t e  a  

" h i s t o r y "  of d i s c i p l i n a r y  p roceed ings  s u f f i c i e n t  t o  j u s t i f y  a  t h i r t y  (30) day 

suspens ion .  T h i s  m a t t e r  would o t h e r w i s e  r e c e i v e  a  p r i v a t e  reprimand. The F l o r i d a  

Bar v .  Reese, 421 So. 2d 495, 497 ( F l a .  1982) .  When cons idered  a long  w i t h  t h e  



p r i o r  d i s c i p l i n a r y  a c t i o n ,  a  p u b l i c  repr imand would b e  a p p r o p r i a t e .  

Indeed ,  t h e  r e c o r d  r e f l e c t s  t h a t  when t h e  r e f e r e e  i n q u i r e d  of  The F l o r i d a  Bar 

a s  t o  what d i s c i p l i n e  would b e  a p p r o p r i a t e ,  t h e  r e s p o n s e  was ". . .Nothing l e s s  t h a n  

a  p u b l i c  repr imand ..." 



ARGUMENT 

POINT THREE: 

ALL OF THE COSTS SOUGHT ARE NOT REASONABLE AND/OR APPROPRIATE 

Rule 11 .06(9) (a )  s t a t e s  i n  p a r t  t h a t  The F l o r i d a  Bar i s  e n t i t l e d  t o  r e cove r  

II ... wi tne s s  f e e s  and t r a v e l i n g  expenses . . . I f  Rule 11.13(3) s e t s  f o r t h  t h e  procedure  

f o r  o b t a i n i n g  t h e  p resence  of w i tne s se s .  The F l o r i d a  Bar has  no t  fol lowed any of 

t h e s e  procedures  w i t h  r e s p e c t  t o  subpoenaes of w i tne s se s .  

Moreover, The F l o r i d a  Bar r e p r e s e n t s  t h a t  M r .  White t r a v e l l e d  from New York 

t o  Orlando knowing t h a t  he  would r e c e i v e  no f i n a n c i a l  reward f o r  h i s  t ime and 

t r o u b l e .  I f  The F l o r i d a  Bar expected t o  t a x  t r a v e l  t o  t h e  Respondent, t hen  i t  i s  

on ly  f a i r  t h a t  t hey  should have subpoenaed him. 

I n  The F l o r i d a  Bar v.  Davis,  419 So. 2d 325 ( F l a .  1982),  t h i s  c o u r t  h e l d  

t h a t  t h e  d i s c r e t i o n a r y  approach should b e  used i n  a s s e s s i n g  c o s t s  i n  d i s c i p l i n a r y  

proceedings .  One f a c t o r  t o  be  cons idered  is  t h e  reasonableness  of t h e  c o s t s .  It 

should be p a t e n t l y  unreasonable  t o  r e q u i r e  a Respondent t o  pay f o r  a w i t n e s s  who 

v o l u n t a r i l y  appeared w i t h  knowledge t h a t  no compensation would be  for thcoming.  



CONCLUSION 

There  i s  no c l e a r  and convincing ev idence  which compels t h e  c o n c l u s i o n  

t h a t  t h e  Respondent n e g l e c t e d  a  l e g a l  m a t t e r  e n t r u s t e d  t o  him, f a i l e d  t o  c a r r y  o u t  

a  c o n t r a c t  of employment, o r  f a i l e d  t o  s e e k  t h e  l a w f u l  o b j e c t i v e s  of h i s  c l i e n t .  

There  i s  no ev idence  t h a t  t h e  complainant  h a s  been p r e j u d i c e d  i n  any way nor  h a s  

t h e r e  been any t es t imony  about  any l o s s  i n c u r r e d  by t h e  complaining p a r t y  a r i s i n g  

because  h e  was unab le  t o  p r o b a t e  h i s  b r o t h e r ' s  e s t a t e .  

T h i s  c o u r t  shou ld  conclude t h a t  t h e  complaint  h a s  no m e r i t  and t h a t  t h e  r e f e r e e ' s  

r e p o r t  h a s  no f a c t u a l  b a s i s  and f u r t h e r  t h a t  t h e  Respondent have t h e s e  charges  a g a i n s t  

him d i smissed .  
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