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I N  THE FLORIDA SUPRElJlE COURT 

MICHAEL REASE, 

P e t i t i o n e r ,  

v. 

STATE OF FLORIDA, 

Respondent. 

CASE NO. 68,069 

BRIEF OF PETITIONER ON THE PIIERITS 

I PRELIMINARY STATEMENT 

P e t i t i o n e r  was t h e  a p p e l l a n t  i n  t h e  lower t r i b u n a l ,  and 

t h e  defendant  i n  t h e  t r i a l  c o u r t .  The p a r t i e s  w i l l  be  r e f e r -  

r e d  t o  a s  they  appear be fo re  t h i s  Court .  A f o u r  volume record  

on appea l  w i l l  be  r e f e r r e d  t o  "R" followed by t h e  a p p r o p r i a t e  

page number i n  pa ren theses .  Attached h e r e t o  a s  an appendix 

i s  a copy of t h e  opinion of t h e  lower t r i b u n a l .  



I1 STATEMENT OF THE CASE ATID FACTS 

By i n fo rma t ion  f i l e d  September 17 ,  1984, p e t i t i o n e r  was 

charged w i t h  k i d n a ~ p i n g ,  two coun t s  o f  s e x u a l  b a t t e r y ,  and rob- 

be ry  ( R  8 )  . The c a u s e  proceeded t o  j u ry  t r i a l  on November 6  and 

7, 1984, and a t  t h e  conc l u s ion  t h e r e o f  p e t i t i o n e r  was found 

g u i l t y  a s  charged  o f  k idnapp ing ,  two c o u n t s  of  s e x u a l  b a t t e r y  and 

found g u i l t y  o f  a s s a u l t  a s  a  lesser o f f e n s e  o f  robbery  (R 9 8 ) .  

A t  s e n t e n c i n g  on November 30, 1984, t h e  c o u r t  r u l e d  t h a t  

t h e  c a l c u l a t i o n  o f  685 p o i n t s  on t h e  c a t e g o r y  2  s e x u a l  b a t t e r y  

s e n t e n c i n g  g u i d e l i n e s  s c o r e s h e e t  ( R  123) was c o r r e c t  ( R  136) . 
That  s c o r e s h e e t  c a l l e d  f o r  a  l i f e  s en t ence .  P e t i t i o n e r  was 

a d j u d i c a t e d  g u i l t y  and s en t enced  t o  t h e  fo l l owing :  f o r  kidnap- 

p i n g ,  l i f e  i n  p r i s o n ;  f o r  each coun t  o f  s e x u a l  b a t t e r y ,  30 y e a r s  

c o n s e c u t i v e  and c o n s e c u t i v e  t o  t h e  l i f e  s e n t e n c e ;  f o r  a s s a u l t ,  

60 days  t o  run  c o n s e c u t i v e l y ;  and t h e  c o u r t  r e t a i n e d  j u r i s d i c -  

t i o n  ove r  one - th i rd  o f  t h e  s e x u a l  b a t t e r y  s e n t e n c e s  ( R  115-46).  

No w r i t t e n  r ea sons  f o r  d e p a r t u r e  w e r e  f i l e d .  

On December 18,  1984, a  t i m e l y  p r o  se n o t i c e  of a p p e a l  was 

f i l e d  ( R  1 4 7 ) .  On a p p e a l ,  p e t i t i o n e r  argued t h a t  t h e  t r i a l  c o u r t  

cou ld  n o t  r e t a i n  j u r i s d i c t i o n  over  p a r o l e  f o r  one - th i rd  o f  t h e  

s e x u a l  b a t t e r y  s e n t e n c e s ,  s i n c e  p e t i t i o n e r  had been s en t enced  

under t h e  g u i d e l i n e s .  The F i r s t  D i s t r i c t  ag r eed  and s t r u c k  t h e  

r e t e n t i o n  p r o v i s i o n .  

P e t i t i o n e r  a l s o  a rgued  t h a t  t h e  two 30 yea r  c o n s e c u t i v e  

s e x u a l  b a t t e r y  s e n t e n c e s  were i l l e g a l  because  t h e y  c o n s t i t u t e d  



a d e p a r t u r e  from t h e  recommended g u i d e l i n e s  sen tence  of l i f e .  

The F i r s t  D i s t r i c t  d i s a g r e e d ,  b u t  c e r t i f i e d  t h e  ques t ion  (Ap- 

pendix a t  2 ) .  Judge Zehmer d i s s e n t e d  (Appendix a t  3 - 4 ) .  

O n  December 18,  1985, a  t imely  n o t i c e  of d i s c r e t i o n a r y  

review was f i l e d .  



I11 SUMMARY OF ARGUMENT 

P e t i t i o n e r  w i l l  a rgue  i n  t h i s  b r i e f  t h a t  a  c o u r t  may n o t  

impose a  l i f e  sen tence  p l u s  another  sen tence  f o r  a  term of y e a r s  

where t h e  recommended g u i d e l i n e s  sen tence  i s  l i f e .  The term 

of y e a r s  sen tence ,  i f  imposed consecu t ive ly  t o  t h e  l i f e  sen tence ,  

c o n s t i t u t e s  a  d e p a r t u r e  from t h e  recommended g u i d e l i n e s  s en t ence ,  

and must be  supported by c l e a r  and convincing reasons  f o r  de- 

p a r t u r e .  S ince  no such reasons  were f i l e d  by t h e  t r i a l  judge i n  

t h e  i n s t a n t  c a s e ,  p e t i t i o n e r ' s  two 30 yea r  consecut ive  s en t ences  

f o r  s exua l  b a t t e r y  a r e  i l l e g a l .  



I V  ARGUMENT 

ISSUE PRESENTED 

WHEN THE SENTENCING GUIDELINES RECOM- 
MEND A SENTENCE OF LIFE IJ!PRISONEIENT 
THE TRIAL COURT PlAY NOT SENTENCE A DE- 
FENDANT TO LIFE IMPRISONPENT PLUS 60 
YEARS I N  PRISON ON OTHER COUNTS, TO 
RUN CONSECUTIVE TO THE LIFE SENTENCE, 
WITHOUT STATING CLEAR AND CONVINCING 
REASONS FOR DEPARTING FROM THE G U I D E -  
LINES. 

I t  i s  und ispu ted  t h a t  p e t i t i o n e r ' s  recommended g u i d e l i n e s  

s e n t e n c e  was l i f e  ( R  1 2 3 ) .  I t  i s  a l s o  und i spu ted  t h a t  t h e  t r i a l  

c o u r t  f i l e d  no w r i t t e n  r e a s o n s  f o r  d e p a r t u r e  when it imposed a 

l i f e  s e n t e n c e  f o r  t h e  robbery ,  fo l lowed by two c o n s e c u t i v e  30 

y e a r  s e n t e n c e s  f o r  t h e  s e x u a l  b a t t e r i e s .  The F i r s t  D i s t r i c t  

found t h a t  t h e  two c o n s e c u t i v e  30 y e a r  s e n t e n c e s  d i d  n o t  c o n s t i -  

t u t e  a  d e p a r t u r e ,  because  it would be imposs ib l e  f o r  p e t i t i o n e r  

t o  s e r v e  more t h a n  a l i f e t i m e  i n  p r i s o n .  

The F i r s t  D i s t r i c t ' s  view would b e  c o r r e c t  under pre-guide-  

l i n e s  l a w .  Alvarez  v .  S t a t e ,  ( F l a .  and Payne 

v .  S t a t e ,  358 So.2d 550 ( F l a .  1978 ) .  I n  t h o s e  cases, t h i s  Cour t  

h e l d  t h a t  a  s e n t e n c e  of  125 y e a r s  o r  101  y e a r s  does  n o t  exceed 

t h e  s t a t u t o r y  maximum of l i f e ,  s i n c e  t h e  l i f e  expec tancy  o f  an  

i n d i v i d u a l  de f endan t  i s  i r r e l e v a n t  t o  t h e  maximum s e n t e n c e  a s  

t o  determined f o r  a  p a r t i c u l a r  c r i m e  by t h e  L e g i s l a t u r e .  

However, p e t i t i o n e r  submi t s  t h a t  t h e  g u i d e l i n e s  have  a l t e r e d  

t h e  view exp re s sed  by Alvarez .  F1a.R.Crim.P. 3 .701(d)  (12)  pro-  



v ides  : 

A sen tence  must be imposed f o r  each o f -  
f ense .  However, t h e  t o t a l  sen tence  can- 
no t  exceed t h e  t o t a l  g u i d e l i n e  s en t ence  
u n l e s s  a  w r i t t e n  reason i s  given.  

The Second D i s t r i c t  and F i f t h  D i s t r i c t  have he ld  t h a t  t h i s  

r u l e  r e f e r s  t o  t h e  a c t u a l  t ime r equ i r ed  t o  be  se rved .  I n  Draves 

v.  S t a t e ,  459 So. 2d 455 ( F l a .  5 t h  DCA 1984) t h e  defendants  r e -  

ce ived  concur ren t  s en t ences  of 5  y e a r s  and 7  y e a r s .  The recom- 

mended g u i d e l i n e s  range was 5 1/2 - 7 y e a r s .  The c o u r t  h e l d :  

The use  of t h e  term " t o t a l  sen tence"  i n  
Rule 3.701(d) (12)  does n o t  r e f e r  t o  t h e  
mathematical  t o t a l  of two concur ren t  sen- 
t ences ,  such a s  t h e  sen tences  i n  t h e  i n -  
s t a n t  c a s e ,  b u t  t o  t h e  a c t u a l  t ime re -  
qu i r ed  t o  be  se rved .  The t o t a l  sen tence  
i s  seven y e a r s ,  n o t  twelve y e a r s ,  and 
t h e r e f o r e  does  n o t  exceed t h e  g u i d e l i n e  
range.  

Id .  a t  456. Likewise, i n  Cassidy v. S t a t e ,  4 6 4  So.2d 580 ( F l a .  - 
2d DCA 19 8  5) , t h e  defendant  I s  presurptive sentence for  two crimes was 

6 y e a r s .  He receivedbvo 6 y e a r  concur ren t  s en t ences .  A s  d i d  

Draves, Cassidy argued t h a t  h i s  concur ren t  sen tences  c o n s t i t u t e d  

a  d e p a r t u r e .  The Second D i s t r i c t ,  c i t i n g  Draves, d i s ag reed ,  and 

he ld  t h a t  t h e  term " t o t a l  sen tence"  i n  t h e  Rule r e f e r s  t o  t h e  

a c t u a l  t ime r e q u i r e d  t o  be se rved .  

I n  t h e  i n s t a n t  c a s e ,  t h e  a c t u a l  t ime p e t i t i o n e r  w i l l  be 

r e q u i r e d  t o  s e r v e  i s  l i f e  i n  p r i s o n  p l u s  60 y e a r s .  S ince  t h i s  

sen tence  exceeds t h e  recommended g u i d e l i n e s  s en t ence  of l i f e ,  

and s i n c e  no w r i t t e n  reasons  f o r  d e p a r t u r e  were f i l e d ,  t h e  60 

y e a r s  f o r  t h e  two sexua l  b a t t e r i e s  a r e  i l l e g a l .  S ince  t h e  guide- 

l i n e s  r e f e r  t o  t h e  a c t u a l  t ime r equ i r ed  t o  be s e rved ,  t hey  have 

i m p l i c i t l y  ove r ru l ed  Alvarez and Payne. 



Judge Zehmer's d i s s e n t  d i s c u s s e s  ano the r  problem w i t h  t h e s e  

a s e n t e n c e s .  H e  no ted  t h a t  a  de f endan t  s en t enced  under  t h e  guide-  

l i n e s  i s  e l i g i b l e  f o r  s t a t u t o r y  g a i n  t i m e  pu r suan t  t o  S e c t i o n  

921 .001 (8 ) ,  F l o r i d a  S t a t u t e s .  Gain t i m e  c anno t  b e  c r e d i t e d  

a g a i n s t  a  l i f e  s e n t e n c e  u n l e s s  t h e  l i f e  s e n t e n c e  i s  commuted t o  

a  t e r m  of  y e a r s  under S e c t i o n  944.30, F l o r i d a  S t a t u t e s .  I f  p e t i -  

t i o n e r ' s  l i f e  s e n t e n c e  w e r e  s o  commuted, he  would r e c e i v e  g a i n  

t i m e  on h i s  l i f e  s en t ence .  But h i s  t o t a l  s en t ence  would s t i l l  

i n c l u d e  t h e  e x t r a  60 y e a r s :  

The obvious e f f e c t  of  t h e  t r i a l  c o u r t ' s  
judgment i n  t h e  i n s t a n t  c a s e  i s  a  t o t a l  
s en t ence  g r e a t e r  t h a n  a  s i n g l e  s e n t e n c e  
o f  l i f e  imprisonment.  Should t h e  p r i s o n e r ,  
under s e c t i o n  944.30, become e l i g i g l e  f o r  
r e l e a s e  from p r i s o n  p r i o r  t o  t h e  end o f  
h i s  n a t u r a l  l i f e ,  he  would n e v e r t h e l e s s  
be  unab le  t o  l e a v e  p r i s o n  because  o f  t h e  
c o n s e c u t i v e  s e n t e n c e s  imposed i n  a d d i t i o n  
t o  t h e  l i f e  s e n t e n c e .  

(Appendix a t  4) . 
Judge Zehmer concluded t h a t  t h e  impos i t i on  of  60 y e a r s  i n  ad- 

d i t i o n  t o  t h e  l i f e  s e n t e n c e  c o n s t i t u t e d  a  d e p a r t u r e  from t h e  

g u i d e l i n e s :  

I t  a p p e a r s  t o  m e  t h a t  t h e  recommended 
s en t ence  of " l i f e  imprisonment" means 
e x a c t l y  what it s a y s .  I f  t h e  c o u r t  de- 
sires t o  impose c o n s e c u t i v e  s e n t e n c e s  
f o r  a  t e rm of y e a r s ,  t o  b e  s e rved  conse-  
c u t i v e l y  t o  t h e  l i f e  s e n t e n c e ,  it must 
s t a t e  c l e a r  and conv inc ing  r ea sons  f o r  
do ing  so .  Th i s  does  n o t  mean, however, 
t h a t  t h e  impos i t i on  o f  te rm-of-years  
s e n t e n c e s  t o  b e  s e rved  c o n c u r r e n t l y  w i t h  
t h e  l i f e  s en t ence  would n e c e s s a r i l y  con- 
s t i t u t e  a  d e v i a t i o n  from t h e  s e n t e n c i n g  
g u i d e l i n e s .  

(Id,) 



P e t i t i o n e r  u r g e s  t h i s  Cour t  t o  a d o ~ t  Judge Zehmer's view a s  t h e  

o n l y  l o g i c a l  c o n s t r u c t i o n  o f  t h e  s e n t e n c e s .  

The s i t u a t i o n  i s  ana logous  t o  t h a t  which o c c u r r e d  i n  S t a t e  

v.  Holmes, 360 So.2d 380 ( F l a .  1 9 7 8 ) .  There  t h e  d e f e n d a n t s  

w e r e  c o n v i c t e d  o f  a  t h i r d  d e g r e e  f e l o n y ,  f o r  which t h e  maximum 

p e n a l t y  was 5 y e a r s .  They r e c e i v e d  s p l i t  s e n t e n c e s  o f  i n c a r c e -  

r a t i o n  folloszred by p r o b a t i o n ,  t h e  t o t a l  o f  which exceeded 5 

y e a r s .  T h i s  Cour t  h e l d  t h a t  a  combined p e r i o d  of  p r i s o n  and 

p r o b a t i o n  c o u l d  n o t  exceed t h e  s t a t u t o r y  maximum, and adop ted  

t h e  f o l l o w i n g  r e a s o n i n g  from Wat ts  v .  S t a t e ,  328 So.2d 223 

( F l a .  2d DCA 1976) : 

The power t o  p l a c e  a  d e f e n d a n t  on pro-  
b a t i o n  f o r  a  p e r i o d  o f  t i m e  n o t  t o  ex- 
ceed t h e  maximum s e n t e n c e  which may b e  
imposed c a n  b e  i n f e r r e d ,  b u t  s i n c e  J u l y  
1, 1984,  t h e r e  n o  l o n g e r  e x i s t s  any ex- 
p r e s s e d  s t a t u t o r y  b a s i s  f o r  a l l o w i n g  a 
l o n g e r  p e r i o d  o f  p r o b a t i o n .  There  i s  
v a l i d i t y  t o  n o t  a l l o w i n g  p r o b a t i o n  t o  
e x t e n d  beyond t h e  p e r i o d  of  maximum sen-  
t e n c e s .  F i r s t ,  a  c r i m i n a l  s t a t u t e  must 
b e  s t r i c t l y  c o n s t r u e d  i n  f a v o r  o f  t h o s e  
a g a i n s t  whom it would o p e r a t e ;  and second ,  
t o  i n f e r  t h a t  a  c o u r t  c o u l d  e x t e n d  pro-  
b a t i o n  beyond such  a maximum p e r m i t t e d  
punishment  would l e a d  t o  u n a c c e p t a b l e  
r e s u l t s .  

I d .  a t  382-83. - 

The same r e a s o n i n g  s h o u l d  a p p l y  t o  p e t i t i o n e r ' s  s e n t e n c e s .  

The g u i d e l i n e s  r u l e  h a s  s p e c i f i c a l l y  s t a t e d  t h a t  any s e n t e n c e  

imposed i n  e x c e s s  o f  t h e  recommended g u i d e l i n e s  r a n g e  is  i l l e g a l  

u n l e s s  s u p p o r t e d  by w r i t t e n  r e a s o n s  f o r  d e p a r t u r e .  The r u l e  

does  n o t  c o n t e m p l a t e  t h a t  a  t e r m  o f  y e a r s  imposed on t o p  o f  a  

l i f e  s e n t e n c e  i s  w i t h i n  t h e  recommended g u i d e l i n e s  r a n g e  of 
- 

l i f e .  The r u l e ,  l i k e  p e n a l  s t a t u t e s ,  must b e  s t r i c t l y  c o n s t r u -  

ed i n  f a v o r  of p e t i t i o n e r .  The F i r s t  D i s t r i c t ' s  h o l d i n g  would 



l ead  t o  unacceptable  r e s u l t s  a s  noted by Judge Zehmer. This  

Court must hold t h a t  t h e  60 yea r  p o r t i o n  of t h e  s en t ence  i s  

i l l e g a l  and s t r i k e  it. 



V CONCLUSION 

Based upon t h e  fo r ego ing  argument,  r e a s o n i n g ,  and c i t a t i o n  

o f  a u t h o r i t y ,  p e t i t i o n e r  r e q u e s t s  t h a t  t h i s  Cour t  answer t h e  

c e r t i f i e d  q u e s t i o n  i n  t h e  n e g a t i v e  and remand w i t h  d i r e c t i o n s  

t h a t  s e t i t i o n e r ' s  30 y e a r  c o n s e c u t i v e  s e n t e n c e s  f o r  s e x u a l  b a t -  

t e r y  b e  vaca t ed .  
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