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IN THE SUPREME COURT OF FLORIDA

CLARENCE JACKSON,

Appellant, H
Ve : CASE NO. 68,097
STATE OF FLORIDA, :

Appellee.

PRELIMINARY STATEMENT
Clarence Jackson relies on his initial brief to reply to

the State’s answer brief except for the following additions:



ARGUMENT
ISSUE 1
ARGUMENT IN REPLY TO THE STATE AND IN
SUPPORT OF THE PROPOSITION THAT THE TRIAL
COURT ERRED IN ADMITTING IRRELEVANT EVI-
DENCE OF COLLATERAL CRIMES WHICH ONLY
TENDED TO PROVE JACKSON’S PROPENSITY TO
COMMIT CRIMES AND BAD CHARACTER.
On page 13 of the State’s brief, the assertion is made
that this Court’s decision on the first appeal of this case is

irrelevant. This assertion is without merit. The Williams

rule problem addressed in Jackson v. State, 4351 So.2d 45B (Fla.

1984), 15 i1dentical to the one now raised in this second
appeal. While the "thoroughbred killer" remark and the assault
on Svylvester Dumas was not admitted as evidence, evidence of
immaterial assaults and possession of weapons was introduced.
In Jackson, this Court condemned the use of the irrelevant
assault on Dumas.The fact that evidence of the extraneous
assault in the instant appeal was upon some unnamed individual
does not make it any more relevant.

The State also contends that this court approved the
admissibility of Lucas’s guestioned testimony in the first
appeal. This was impossible. No objections were lodged to the
testimony in issue at the first trial, and consequently, the
lssue was not raised in the first appeal. Jackson, 451 So.d
483. Since lLucas was unavailable for the second trial, the

State asked to use his prior trial testimony. At that time



appropriate relevancy objections were made. It was then the
State’s burden to justify the relevance of any portion of the
prior testimony.

Finally,the State argues that a portion of questioned
testimony was elicited by the defense on cross—-examination of
James Lucas at the first trial and was, therefore,; invited
error. While this argument may have had some merit on the
first appeal, 1t 1s meaningless now. The cross—-examination did
not occur 1n this second trial. The State wanted to use the
prior trial testimory. The defense objected to the irrelevant
portions whether appearing in the direct or cross. No error
was 1nvited or created by the defense; ohbhjections were made
in a methodical and careful fashion to the irrelevant materi-

al.(R 2078-2148,2750-299&)



IGSUE I1

ARGUMENT IN REPLY TO THE STATE AND IN
SUPPORT OF THE PROPOSITION THAT THE
TRIAL COURT ERRED IN REFUSING TO GRANT

A MISTRIAL AFTER WITNESSES TWICE COM-
MENTED ON JACKSON’S RIGHT TO REMAIN
SILENT AND THE PROSECUTOR ARGUED THIS
FACT IN HIS CLOSING ARGUMENT TO THE JURY.

Regarding the comment Detective Luis made about Jackson’s
silence at arrest, the State contends that the error was
invited because it occurred while defense counsel guestioned
the witness.(State’s brief at page 22) This argument complete-—
ly ignores the specific, express findings of fact the trial
judge made on this point.(R2057) The trial judge, who was
present and could hear the gquestions and answers and view the
demeanor of the witness, found that the wiltness’s comments were

gratulitous.(R 2057) Defense’s counsel’s gquestion did not

invite the remarks.



CONCLUSION
For the reasons expressed in the Initial Brief and in this
Reply Brief, Clarence Jackson asks this Court to reverse his
case for a new trial, or alternatively, reduce his death
sentence to life imprisonment.
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