
N o .  6 8 , 1 4 6  

CHARLES FERGUSON, P e t i t i o n e r ,  

V S .  

STATE OF FLORIDA, R e s p o n d e n t .  

[ O c t o b e r  3 0 ,  1 9 8 6 1  

BARKETT, J.  

W e  have f o r  r e v i e w  F e r g u s o n  v .  S t a t e ,  4 8 1  S o . 2 d  9 2 4  ( F l a .  

2 d  DCA 1 9 8 5 )  ( o n  r e h e a r i n g ) .  I n  t h a t  case, t h e  d i s t r i c t  c o u r t  

c e r t i f i e d  t h e  f o l l o w i n g  q u e s t i o n  as b e i n g  of great  p u b l i c  

i m p o r t a n c e  : 

I S  THE DETERMINATION OF A  DEFENDANT AS A  HABITUAL 
FELONY OFFENDER PURSUANT TO SECTION 7 7 5 . 0 8 4  A  
S U F F I C I E N T  REASON FOR DEPARTURE FROM THE RECOMMENDED 
RANGE OF THE SENTENCING GUIDELINES? 

I d .  a t  9 2 5 .  W e  have j u r i s d i c t i o n .  A r t .  V,  § 3 ( b ) ( 4 ) ,  F l a .  

C o n s  t . 
T h i s  case i s  c o n t r o l l e d  by o u r  d e c i s i o n  i n  Whitehead v. 

S t a t e ,  N o .  6 7 , 0 5 3  ( F l a .  O c t .  3 0 ,  1 9 8 6 )  . A c c o r d i n g l y ,  w e  a n s w e r  

t h e  c e r t i f i e d  q u e s t i o n  i n  t h e  nega t ive  and r e m a n d  t h i s  case t o  

t h e  d i s t r i c t  c o u r t  w i t h  d i r e c t i o n s  t o  r e m a n d  t o  t h e  t r i a l  c o u r t  

f o r  r e sen t enc ing .  

I t  i s  so  ordered. 

McDONALD, C . J . ,  and ADKINS, BOYD, EHRLICH and SHAW, JJ . ,  C o n c u r  
OVERTON, J . ,  D i s s e n t s  

NOT FINAL UNTIL TIME EXPIRES TO F I L E  REHEARING MOTION AND, I F  
F I L E D ,  DETERMINED. 



A p p l i c a t i o n  f o r  Review o f  t h e  D e c i s i o n  o f  t h e  D i s t r i c t  Cour t  
o f  Appeal - C e r t i f i e d  G r e a t  P u b l i c  Impor tance  

Second D i s t r i c t  - Case No. 85-108 

James Marion Moorman, P u b l i c  Defender ,  Tenth  J u d i c i a l  C i r c u i t ,  
and Ann N.  Radabaugh, A s s i s t a n t  P u b l i c  Defender ,  Bartow, F l o r i d a ,  

f o r  P e t i t i o n e r  

J i m  Smith,  A t t o r n e y  Genera l  and Davis  G.  Anderson, Jr . ,  A s s i s t a n t  
A t t o r n e y  Genera l ,  Tampa, F l o r i d a ,  

f o r  Respondent 


