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I N  T H E  SUPREME COURT O F  F L O R I D A  

R I C K Y  JARADE PAYNE, 

P e t i t i o n e r ,  

V .  

S T A T E  O F  F L O R I D A ,  

R e s p o n d e n t .  

C A S E  NO. 6 8 , 1 8 0  

R E P L Y  B R I E F  O F  P E T I T I O N E R  ON THE M E R I T S  

I P R E L I M I N A R Y  STATEMENT 

P e t i t i o n e r  w i l l  r e l y  upon t h e  s a m e  record d e s i g n a t i o n s  

t h a t  w e r e  u t i l i z e d  i n  t h e  i n i t i a l  b r i e f .  R e s p o n d e n t ' s  

b r ief  on t h e  m e r i t s  w i l l  be referred t o  as  " R B " ,  f o l l o w e d  

by t h e  appropr i a t e  page number i n  parentheses .  



I1 STATEMENT OF THE CASE AND FACTS 

P e t i t i o n e r  r e l i es  upon t h e  s t a t e m e n t  of  t h e  c a s e  

and f a c t s  a s  se t  f o r t h  i n  h i s  i n i t i a l  b r i e f  a t  2-4 .  



I11 SUMMARY O F  ARGUMENT 

P e t i t i o n e r  c o n t i n u e s  t o  m a i n t a i n  t h a t  t h e  s t o p  of  h i s  

au tomobi le  and t h e  subsequen t  s e i z u r e  of t h e  p e l l e t  gun was 

i l l e g a l  because  it was n o t  suppor ted  by founded s u s p i c i o n  

t h a t  c r i m i n a l  a c t i v i t y  was a f o o t .  

P e t i t i o n e r  a l s o  c o n t i n u e s  t o  m a i n t a i n  t h a t  t h e  f i n d i n g  

of h a b i t u a l  o f f e n d e r  s t a t u s  c a n n o t ,  i n  and of  i t s e l f ,  s e r v e  

a s  a  v a l i d  r e a s o n  f o r  d e p a r t u r e  from t h e  presumpt ive  

s e n t e n c i n g  g u i d e l i n e s  recommended s e n t e n c e .  



I V  ARGUMENT 

ISSUE I 

ARGUMENT I N  REPLY TO THE STATE AND I N  
SUPPORT OF THE PROPOSITION THAT THIS 
COURT SHOULD HOLD THAT THE PRESENCE OF 
TWO BLACK MALES OUTSIDE OF AN OPEN 
CONVENIENCE STORE I N  AN ALL WHITE 
NEIGHBORHOOD DOES NOT GIVE RISE TO A 
REASONABLE SUSPICION THAT WOULD 
JUSTIFY A STOP AND SUBSEQUENT DETEN- 
TION. 

Respondent a c c u r a t e l y  s t a t e s  t h e  law w i t h  r e g a r d  t o  

t h e  r e q u i r e m e n t  t h a t  a  temporary  s t o p  be  founded upon a  

r e a s o n a b l e  s u s p i c i o n  t h a t  c r i m i n a l  a c t i v i t y  is  e i t h e r  

o c c u r r i n g ,  h a s  o c c u r r e d ,  o r  i s  a b o u t  t o  o c c u r .  However, 

r e s p o n d e n t  h a s  t o t a l l y  f a i l e d  t o  e x p l a i n  t o  t h i s  Cour t  

how t h e  s t o p  of  p e t i t i o n e r  was p r o p e r ,  a s i d e  from t h e  

f a c t  t h a t  he  and a n o t h e r  b l a c k  male w e r e  obse rved  approach- 

@ i n g  a n  open conven ience  s t o r e  i n  an a l l  w h i t e  neighborhood.  

Two r e c e n t  c a s e s  n o t  d i s c u s s e d  i n  p e t i t i o n e r ' s  i n i t i a l  

b r i e f  w i l l  d e m o n s t r a t e  t h e  l a c k  o f  r e a s o n a b l e  s u s p i c i o n  i n  

t h e  i n s t a n t  c a s e .  One which approves  a  s t o p  i s  Tamer v .  

S t a t e ,  484 So.2d 583 ( F l a .  1 9 8 6 ) .  There  t h e  d e f e n d a n t  was 

d r i v i n g  down a  s t ree t  th rough  a n  o f f i c e  p l a z a  which con- 

t a i n e d  35 d o c t o r s '  o f f i c e s  a t  1:05 a.m. There  had been a  

r a s h  of  f i r e s  i n  t h e  p l a z a  r e c e n t l y .  When t h e  d e f e n d a n t  

saw t h e  p o l i c e  f o l l o w i n g ,  h e  s q u e a l e d  h i s  t i r e s  and made 

a  q u i c k  u- turn  and parked a t  a  c l o s e d  r e s t a u r a n t .  T h i s  

C o u r t  a g r e e d  w i t h  t h e  F o u r t h  D i s t r i c t ' s  c o n c l u s i o n  t h a t  

t h e r e  was a  founded s u s p i c i o n  f o r  t h e  s t o p  on a u t h o r i t y  of  



t h e  f a c t o r s  p r e v i o u s l y  announced i n  S t a t e  v .  S t e v e n s ,  

354 So.2d 1244 ( F l a .  4 t h  DCA 1978) ( d i s c u s s e d  i n  

p e t i t i o n e r ' s  i n i t i a l  b r i e f  a t  9 ) .  

Here, t h e r e  was no r e p o r t  of  a  r a s h  of  c r i m e s  i n  

t h e  a r e a ,  o r  t h a t  t h e  p a r t i c u l a r  convenience  s t o r e  was 

e v e r  a  t a r g e t  of  r o b b e r s  o r  s h o p l i f t e r s .  The s t o r e  

was open,  and presumably would have  t r a d e d  w i t h  b l a c k  

cus tomers  a s  w e l l  a s  w h i t e s .  I t  i s  s imply  t o o  dangerous  

t o  a g r e e  w i t h  r e s p o n d e n t ' s  argument ,  s e t t i n q  t h e r e b y  

a  p r e c e d e n t  t o  a l l o w  t h e  p o l i c e  t o  s t o p  b l a c k  f o l k s  

who have  t h e  m i s f o r t u n e  t o  b e  p a s s i n g  th rough  a n  

a l l  w h i t e  neighborhood.  The F l o r i d a  and F e d e r a l  

C o n s t i t u t i o n s  a r e  supposed t o  b e  c o l o r  b l i n d  and p r o t e c t  

a l l  c i t i z e n s .  T h i s  C o u r t  must r e j e c t  any f i n d i n g  of  

r e a s o n a b l e  s u s p i c i o n  and r e v e r s e  t h e  i n s t a n t  c a s e .  

The second c a s e  n o t  d i s c u s s e d  i n  t h e  i n i t i a l  b r i e f  

i s  McCloud v .  S t a t e ,  11 FLW 1351 ( F l a .  2d DCA June  13 ,  

1 9 8 6 ) .  There t h e  d e f e n d a n t ' s  c a r  was backed up t o  a  

boarded up b u i l d i n g  i n  a  h i g h  c r ime  a r e a  a t  1:20 a.m. 

A s  t h e  p o l i c e  approached t h e  c a r ,  t h e  d e f e n d a n t  s t a r t e d  

t h e  e n g i n e  and s t a r t e d  t o  d r i v e  o f f .  The p o l i c e  o f f i c e r  

o r d e r e d  t h e  d e f e n d a n t  t o  s t o p  and h e  d i d .  Another  

p o l i c e  o f f i c e r  found no ev idence  o f  a  b u r g l a r y  i n  t h e  

b u i l d i n g .  The Second D i s t r i c t  a p p l i e d  t h e  S t e v e n s  

f a c t o r s  and h e l d :  

Applying t h e s e  f a c t o r s  t o  t h e  c a s e  
a t  b a r ,  it i s  c l e a r  t h a t  O'Mara and 



Byrus w e r e  b a s i n g  t h e i r  s t o p  mere ly  
upon t h e  " t i m e "  of  day and t h e  
" l o c a t i o n "  of  t h e  a p p e l l a n t ' s  c a r .  
" P h y s i c a l  appearance"  was n o t  con- 
s i d e r e d ;  it was d a r k .  "Behavior"  was 
n o t  c o n s i d e r e d ;  a p p e l l a n t  was j u s t  
s i t t i n g  i n  a  parked c a r .  Nothing 
i s  unusua l  a b o u t  t h a t .  "Appearance 
and manner of  o p e r a t i o n "  of  t h e  c a r  
c o u l d  n o t  have been a  f a c t o r .  The 
c a r  was parked and a p p e l l a n t  mere ly  
s t a r t e d  it when h e  dec ided  t o  proceed 
on h i s  way. L a s t l y ,  t h e r e  was n o t h i n g  
" incongruous  o r  unusua l "  s u g g e s t i n g  
" p o s s i b l e  i l l e g a l  a c t i v i t y . "  Though 
it may have  been imprudent  t o  pa rk  
h i s  c a r  n e x t  t o  a  boarded-up 
b u i l d i n g ,  under  a  "No T r e s p a s s i n g "  s i g n ,  
l a t e  a t  n i g h t ,  such innocuous  a c t i v i t y  
by t h e  a p p e l l a n t  d i d  n o t  c r e a t e  t h e  
r e q u i s i t e  "well-founded s u s p i c i o n "  
t h a t  c r i m i n a l  a c t i v i t y  was " a f o o t . "  
Fur the rmore ,  t h e  r e p u t a t i o n  of  t h e  
Henderson and Anderson i n t e r s e c t i o n  
c a n n o t  b e  imputed,  i n  t h i s  s i t u a t i o n  
and t o  t h i s  a p p e l l a n t ,  i n  o r d e r  t o  
s u p p o r t  an  o f f i c e r ' s  "hunch" t h a t  a  
c r ime  may b e  i n  p r o g r e s s .  

I d .  a t  1352. - 
The same i s  t r u e  i n  t h e  i n s t a n t  c a s e .  I t  might  b e  

imprudent  f o r  two b l a c k  males  t o  p a r k  a  c a r  i n  a  s p a c e  

n o t  d i r e c t l y  i n  f r o n t  of  a n  open conven ience  s t o r e  i n  

an  a l l  w h i t e  neighborhood.  But  such innocuous  a c t i v i t y  

does  n o t  c r e a t e  t h e  c o n s t i t u t i o n a l l y  r e q u i r e d  r e a s o n a b l e  

s u s p i c i o n  f o r  t h e  s t o p .  



ISSUE I1 

ARGUMENT I N  REPLY TO STATE AND I N  
SUPPORT OF THE PROPOSITION THAT 
THIS COURT MUST HOLD THAT A 
FINDING OF HABITUAL OFFENDER 
STATUS DOES NOT CONSTITUTE, I N  
AND OF ITSELF, A CLEAR AND 
CONVINCING REASON FOR DEPARTURE 
FROM THE GUIDELINES. 

S i n c e  t h i s  C o u r t  a c c e p t e d  j u r i s d i c t i o n  o v e r  t h e  

i n s t a n t  case, t h e  F i f t h  D i s t r i c t  h a s  c o n s i s t e n t l y  

a d h e r e d  t o  V i c k n a i r  v .  S t a t e ,  483 So.2d 896 ( F l a .  5 t h  

DCA 1 9 8 5 ) ,  pend ing ,  No. 68 ,536 ,  i n  h o l d i n g  t h a t  t h e  

h a b i t u a l  o f f e n d e r  f i n d i n g ,  i n  and  o f  i t s e l f ,  i s  n o t  a 

s u f f i c i e n t  r e a s o n  f o r  d e p a r t u r e  f rom t h e  g u i d e l i n e s .  

See  Bou thne r  v. S t a t e ,  11 FLW 1069 ( F l a .  5 t h  DCA May 8 ,  

1 9 8 6 ) ;  and  M o u l t r i e  v. S t a t e ,  11 FLW 913 ( F l a .  5 t h  DCA 

A p r i l  1 7 ,  1 9 8 6 ) .  On t h e  o t h e r  hand ,  t h e  F i r s t  D i s t r i c t  

h a s  c o n s i s t e n t l y  r u l e d  t o  t h e  c o n t r a r y ,  a d h e r i n g  t o  i t s  

p r e v i o u s  o p i n i o n  i n  Whitehead v. S t a t e ,  467 So.2d 779 

( F l a .  1st DCA 1 9 8 5 ) ,  pend ing ,  No. 67,053.  S e e ,  e .g . ,  

Anderson v. S t a t e ,  11 FLW 1279 ( F l a .  1st DCA J u n e  6 ,  

1 9 8 6 ) .  The Second,  T h i r d ,  and  F o u r t h  D i s t r i c t s  a g r e e  

w i t h  t h e  F i r s t .  S e e  t h e  cases c o l l e c t e d  i n  f o o t n o t e  4 ,  

RB, a t  17 .  

To r e s o l v e  t h i s  c o n t r o v e r s y ,  t h i s  C o u r t  n e e d s  t o  

l o o k  n o  f u r t h e r  t h a n  i t s  r e c e n t l y - r a t i f i e d  amendment t o  

t h e  g u i d e l i n e s  r u l e .  I n  The F l o r i d a  B a r  R e :  R u l e s  o f  

C r i m i n a l  P r o c e d u r e  ( S e n t e n c i n q  G u i d e l i n e s ) ,  482 So.2d 311, 

317 ( F l a .  1 9 8 5 ) ,  t h i s  C o u r t  recommended t h e  f o l l o w i n g  



amendment t o  t h e  committee n o t e  t o  F l o r i d a  Rule of  

C r i m i n a l  P rocedure  3.701 ( d )  (10)  (underscored  languaqe 

new) : 

I f  a n  o f f e n d e r  i s  c o n v i c t e d  under 
a n  enhancement s t a t u t e ,  t h e  
r e c l a s s i f i e d  d e g r e e  shou ld  b e  
used a s  t h e  b a s i s  f o r  s c o r i n g  t h e  
pr imary  o f f e n s e  i n  t h e  a p p r o p r i a t e  
c a t e g o r y .  I f  ' t h e  o f f e n d e r  i s  
s e n t e n c e d  under  S e c t i o n  775.084 
( h a b i t u a l  o f f e n d e r )  . t h e  maximum 
a l l o w a b l e  s e n t e n c e  i s  i n c r e a s e d  
a s  p rov ided  by t h e  o p e r a t i o n  of  
t h a t  s t a t u t e .  I f  t h e  s e n t e n c e  
i m ~ o s e d  d e ~ a r t s  from t h e  
recommended s e n t e n c e ,  t h e  p r o v i -  
s i o n s  of  pa ragraph  ( d )  (11) s h a l l  
a p p l y .  

( d )  ( l l ) ,  o f  c o u r s e  r e f e r s  t o  t h e  requ i rement  o f  

w r i t t e n  r e a s o n s  f o r  d e p a r t u r e  i n  F l o r i d a  Rule  of C r i m i n a l  

P rocedure  3.701 ( d )  (11) . I f  t h i s  Cour t  o r  t h e  q u i d e l i n e s  

commission had i n t e n d e d  f o r  a  f i n d i n g  of  h a b i t u a l  o f f e n d e r  

s t a t u s  t o  a u t o m a t i c a l l y  j u s t i f y  d e p a r t u r e ,  t h e n  t h e  l a s t  

s e n t e n c e  of  t h e  amended committee n o t e  would have been 

unnecessa ry .  By t h e  a d o p t i o n  of  t h i s  amendment, which 

h a s  been r a t i f i e d  by t h e  1986 L e q i s l a t u r e  th rough  t h e  

p a s s a g e  of  House B i l l  868 (copy a t t a c h e d  a s  a p p e n d i x ) ,  

t h i s  Cour t  h a s  a l r e a d y  found t h a t  t h e r e  must b e  some 

v a l i d  r e a s o n  f o r  d e p a r t u r e  i n  a d d i t i o n  t o  t h e  h a b i t u a l  

o f f e n d e r  f i n d i n g .  

Compare t h i s  s u b s e c t i o n  w i t h  F l o r i d a  Rule of  C r i m i n a l  

P rocedure  3 .701(d)  ( 1 4 ) ,  which was added i n  1984,  t o  a l l o w  

e l e v a t i o n  t o  t h e  n e x t  h i q h e r  c e l l  on a  v i o l a t i o n  of  proba-  

t i o n  w i t h o u t  s t a t i n g  a  d i f f e r e n t  r e a s o n  f o r  d e p a r t u r e :  



The s e n t e n c e  imposed a f t e r  r e v o c a t i o n  
of p r o b a t i o n  may b e  i n c l u d e d  w i t h  
t h e  o r i g i n a l  c e l l  ( g u i d e l i n e s  r a n g e )  
o r  may b e  i n c r e a s e d  t o  t h e  n e x t  h i q h e r  
c e l l  ( g u i d e l i n e s  r a n g e )  w i t h o u t  
r e q u i r i n g  a  r e a s o n  f o r  d e p a r t u r e .  

When s u b s e c t i o n  ( d )  ( 1 4 )  i s  compared w i t h  t h e  committee 

n o t e  t o  s u b s e c t i o n  ( d )  ( l o ) ,  it i s  obv ious  t h a t  t h i s  Cour t  

i n t e n d e d  f o r  something o t h e r  t h a n  t h e  h a b i t u a l  o f f e n d e r  

s t a t u s  t o  be  r e q u i r e d  a s  a  r e a s o n  f o r  d e p a r t u r e ;  i f  

t h i s  C o u r t  had i n t e n d e d  f o r  h a b i t u a l  o f f e n d e r  s t a t u s  t o  

s u f f i c e ,  it would have amended t h e  committee n o t e  t o  

s u b s e c t i o n  ( d )  ( 1 0 )  t o  say  something l i k e  t h e  f o l l o w i n g :  

The s e n t e n c e  imposed a f t e r  a  f i n d i n g  of 
h a b i t u a l  o f f e n d e r  s t a t u s  may b e  i n c r e a s e d  
t o  any h i g h e r  c e l l  w i t h o u t  r e q u i r i n g  a  
r e a s o n  f o r  d e p a r t u r e .  

T h i s  c o n s t r u c t i o n  of  t h e  Rule i s  c o n s i s t e n t  w i t h  t h i s  

C o u r t ' s  o p i n i o n s  i n  Hendrix v.  S t a t e ,  475 So.2d 1218 ( F l a .  

1985) and S t a t e  v.  M i s c h l e r ,  11 FLW 139 ( F l a .  A p r i l  3 ,  

1986) which p r o h i b i t  any f a c t o r  a l r e a d y  s c o r e d  from b e i n g  

used a g a i n  a s  a  r e a s o n  f o r  d e p a r t u r e .  

I n  t h e  a l t e r n a t i v e ,  p e t i t i o n e r  w i l l  a c c e p t  t h e  fo l low-  

i n g  s t a t e m e n t  i n  r e s p o n d e n t ' s  b r i e f  a s  t r u e ,  withdraw h i s  

c h a l l e n g e  t o  h i s  s e n t e n c e ,  and a c c e p t  h i s  21 y e a r  s e n t e n c e ,  

w i t h  p a r o l e  e l i g i b i l i t y ,  s i n c e  responden t  seems t o  

i n d i c a t e  t h a t  because  a  h a b i t u a l  o f f e n d e r  s e n t e n c e  i s  

imposed w i t h o u t  r e g a r d  t o  t h e  q u i d e l i n e s ,  t h e n  such a  

s e n t e n c e  i s  s u b j e c t  t o  p a r o l e  c o n s i d e r a t i o n :  

Once h a b i t u a l  o f f e n d e r  s t a t u s  i s  
de te rmined ,  t h e  g u i d e l i n e s  a r e  n o t  
a p p l i c a b l e ,  and s e n t e n c e  must b e  
imposed w i t h o u t  r e f e r e n c e  t o  t h e  



s e n t e n c i n g  g u i d e l i n e s .  

a (RB a t  1 4 ) .  I f  a  s t a t u t o r y  s e n t e n c i n g  scheme i s  n o t  s u b j e c t  

t o  t h e  g u i d e l i n e s ,  t h e n  one s e n t e n c e d  t h e r e u n d e r  i s  e l i g i b l e  

f o r  p a r o l e  c o n s i d e r a t i o n  p u r s u a n t  t o  Chap te r  947, F l o r i d a  

S t a t u t e s .  Dorman v .  S t a t e ,  457 So.2d 503 ( F l a .  1st DCA 

1984) (on r e h e a r i n g )  . 
T h i s  Cour t  must v a c a t e  t h e  2 1  y e a r  s e n t e n c e  i n  f a v o r  

o f  one w i t h i n  t h e  recommended g u i d e l i n e s  r a n g e  o f  4 1 / 2  - 
5  1 / 2  y e a r s ,  o r ,  i n  t h e  a l t e r n a t i v e ,  d i r e c t  t h a t  he  b e  

e l i g i b l e  f o r  p a r o l e .  



V CONCLUSION 

Based upon t h e  f o r e g o i n g  argument ,  r e a s o n i n g ,  and 

c i t a t i o n  of  a u t h o r i t y ,  a s  w e l l  a s  t h a t  p r e s e n t e d  i n  t h e  

i n i t i a l  b r i e f ,  a s  t o  I s s u e  I ,  p e t i t i o n e r  r e q u e s t s  t h a t  

t h i s  C o u r t  r e v e r s e  t h e  judgment and s e n t e n c e  and remand 

w i t h  d i r e c t i o n s  t h a t  t h e  motion t o  s u p p r e s s  b e  g r a n t e d .  

A s  t o  I s s u e  11, p e t i t i o n e r  r e q u e s t s  t h a t  t h i s  Cour t  

v a c a t e  h i s  21 y e a r  s e n t e n c e  and remand f o r  f u r t h e r  pro-  

c e e d i n g s .  
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