
I N  THE SUPREME COURT O F L F L O R ~ D A  , - 
i: 

CASE NO.  68 ,187  

P e t i t i o n e r ,  

V S .  

STATE OF FLORIDA, 

ON DISCRETIONARY REVIEW FROM THE D ISTRICT  
COURT OF APPEAL OF FLORIDA, THIRD APPELLATE 

DISTRICT 

REPLY BRIEF OF PETITIONER O N  THE MERITS 

R e s p e c t f u l l y  s u b m i t t e d ,  

BENNETT H. BRUMMER 
P u b l i c  D e f e n d e r  
E l e v e n t h  J u d i c i a l  C i r c u i t  

RICHARD J .  PREIRA 
S p e c i a l  A s s i s t a n t  P u b l i c  D e f e n d e r  
LAW OFFICES OF ALAN E. WEINSTEIN 
1 8 0 1  West  Avenue  
M i a m i  Beach ,  F l o r i d a  3 3 1 3 9  
3 0 5 / 5 3 4 - 4 6 6 6  

C o u n s e l  f o r  P e t i t i o n e r  I 



a - 

- 

T A B L E  OF C O N T E N T S  

P A G E  

T A B L E  OF C O N T E N T S  i 

T A B L E  OF A U T H O R I T I E S  i i 

I N T R O D U C T I O N  1 

S T A T E M E N T  OF T H E  C A S E  AND F A C T S  1 

( a )  C o u r s e  o f  p r o c e e d i n g s  and d i s p o -  
s i t i o n  i n  t h e  l o w e r  t r i b u n a l s  1 

( b )  S t a t e m e n t  o f  F a c t s  1 

ARGUMENT 2 

T H E  T R I A L  COURT C O M M I T T E D  R E V E R S I B L E  
ERROR AND V I O L A T E D  T H E  D E F E N D A N T ' S  R I G H T  
TO COLINSEL LINDER T H E  S I X T H  AMENDMENT OF 
T H E  U N I T E D  S T A T E S  C O N S T I T U T I O N  AND A R T I C L E  
I, S E C T I O N  1 6  O F  THE F L O R I D A  C O N S T I T U T I O N  
B Y  P R E C L U D I N G  H I M  FROM C O N S U L T I N G  W I T H  H I S  
A T T O R N E Y  D L I R I N G  A  T R I A L  R E C E S S  

C O N C L U S I O N  7 

C E R T I F I C A T E  OF S E R V I C E  7 



a - 

-. 

TABLE OF CITATIONS 

PAGE 

B o v a  v.  S t a t e ,  
4 1 0  So.2d  1 3 4 3  ( F l a .  1 9 8 2 )  6 ,7  

B o v a  v. S t a t e ,  
3 9 2  So.2d  9 5 0 ,  9 5 4  a t  n .1  
( F l a .  4 t h  DCA 1 9 8 0 )  6  

B r o w n  v.  S t a t e ,  
2 6 0  So.2d 377  ( F l a .  1 9 6 8 )  3  

Chapman v. C a l i f o r n i a ,  
386 U.S. 1 8 ,  87 S . C t .  824 ,  
1 7  L .Ed .2d  7 0 5  ( 1 9 6 7 ) ,  r e h . d e n i e d  
386  U.S. 987 ,  87 S . C t .  1283 ,  1 8  
L .Ed .2d  2 4 1  ( 1 9 6 7 )  3 9 6  

C r u t c h f i e l d  v. W a i n w r i g h t ,  
772  F .2d  8 3 9  ( 1 1 t h  C i r .  1 9 8 5 )  6  

G e d e r s  v.  U n i t e d  S t a t e s ,  
4 2 5  U.S. 80,  88 ( 1 9 7 6 )  2 9 3  

M a s t r a c c h i o  v.  H o u l e ,  
4 1 6  A.2.2d 1 1 6  ( R . I .  1 9 8 0 )  2  

R e c i n o s  v.  S t a t e ,  
4 2 0  So.2d 9 5  ( F l a .  3 d  DCA 1 9 8 2 )  
( r e n .  e n  b a n c )  -- 2  

S t r i p l i n g  v .  S t a t e ,  
3 4 9  So.2d  187  ( F l a .  3 d  DCA 
1 9 7 7 )  2  

U n i t e d  S t a t e s  v .  A l a n ,  
542  F .2d  6 3 0  ( 4 t h  C i r .  1 9 7 6 )  
c e r t . d e n i e d ,  430  U.S. 908 ,  
97 S . C t .  1179 ,  51 L .Ed .2d  5 8 4  
( 1 9 7 7 )  2  

U n i t e d  S t a t e s  v.  V e n u t o ,  
1 8 2  F .2d  5 1 9  ( 3 d  C i r .  1 9 5 0 )  2  

-ii- 



DENNIS WAYNE THOMPSON, 

P e t i t i o n e r ,  

v s .  

STATE OF FLORIDA, 

R e s p o n d e n t .  

e - 

0 - 

I N  THE SUPREME COURT OF FLORIDA 

CASE NO. 68 ,187  

INTRODUCTION 

The d e f e n d a n t ,  DENNIS WAYNE THOMPSON, b r i n g s  f o r t h  

h e r e i n  t h e  I n t r o d u c t i o n  a s  s e t  f o r t h  i n  h i s  o r i g i n a l  

b r i e f .  

STATEMENT OF THE CASE AND FACTS 

( a )  C o u r s e  o f  p r o c e e d i n g s  a n d  d i s p o s i t i o n  
i n  t h e  l o w e r  t r i b u n a l s  

The d e f e n d a n t  b r i n g s  f o r t h  h e r e i n  t h e  c o u r s e  o f  

p r o c e e d i n q s  a n d  d i s p o s i t i o n  i n  t h e  l o w e r  t r i b u n a l s .  

( b )  S t a t e m e n t  o f  t h e  f a c t s  

The d e f e n d a n t  b r i n g s  f o r t h  h e r e i n  t h e  s t a t e m e n t  o f  

t h e  f a c t s  a s  s e t  f o r t h  i n  h i s  o r i g i n a l  b r i e f .  
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ARGUMENT 

THE TRIAL  COURT COMMITTED REVERSIBLE 
ERROR AND VIOLATED THE DEFENDANT'S RIGHT 
T O  COUNSEL UNDER THE SIXTH AMENDMENT OF 
THE UNITED STATES CONSTITUTION AND ARTICLE 
I, SECTION 1 6  OF THE FLORIDA CONSTITUTION 
BY PRECLUDING HIM FROM CDNSLILTING WITH H I S  
ATTORNEY DURING A TRIAL RECESS 

C i t i n g  R e c i n o s  v. S t a t e ,  4 2 0  So.2d  95  ( F l a .  3 d  DCA 

1 9 8 2 )  ( e n  b a n c ) ,  t h e  S t a t e  i n i t i a l l y  u r g e s  t h a t  t h e  

d e f e n d a n t  f a i l e d  t o  p r e s e r v e  t h i s  e r r o r  f o r  r e v i e w .  

I n  s o  d o i n g ,  i t  i a n o r e s  t h e  c o u r t ' s  e x p r e s s e d  i n d i c a t i o n  

t o  t h e  c o n t r a r y  i n  R e c i n o s .  When " d e f e n s e  c o u n s e l  

p r o f f e r [ s ]  o r  o t h e r w i s e  i n d i c a t e r s ]  . . . " a n  u n e q u i v o -  

c a l  d e s i r e  t o  c o m m u n i c a t e  w i t h  h i s  c l i e n t  d u r i n g  a  

r e c e s s  a n d  h e  i s  p r e c l u d e d  f r o m  s o  d o i n g ,  t h e  e r r o r  i s  
1  / 

p r e s e r v e d .  R e c i n o s ,  s u p r a  a t  96,  98: ( E m p h a s i s  a d d e d ) .  

The r e c o r d  i n  t h i s  c a s e  r e f l e c t s  t h a t  c o u n s e l  

c l e a r l y ,  u n e a u i v o c a l l y  a n d  d i r e c t l y  r e q u e s t e d  t o  s p e a k  

w i t h  h i s  c l i e n t  a n d  e x p r e s s e d  h i s  d e s i r e  t o  d o  s o  

d u r i n g  t h e  r e c e s s  g r a n t e d  a t  t h e  S t a t e ' s  r e q u e s t  ( A .  5, 

18 ;  V o l .  I T R - 8 0 ) .  The t r i a l  c o u r t  j u s t  a s  u n e q u i v o c a l -  

l y  d e n i e d  t h a t  r e q u e s t  s i m p l y  b e c a u s e  t h e  d e f e n d a n t  was 

I/ B u t  c f . ,  e.g. ,  G e d e r s  v .  U n i t e d  S t a t e s ,  4 2 5  U.S. - 
80,  96  S .C t .  1 3 3 0 ,  47  L .Ed .2d  5 9 2  ( 1 9 7 6 )  ( n o  o b j e c t i o n  
r e q u i r e d ) ;  U n i t e d  S t a t e s  v.  A l a n ,  542  F . 2 d  630 ,  6 3 4  
( 4 t h  C i r .  1 9 7 6 ) ,  c e r t .  d e n i e d ,  4 3 0  U.S. 908 ,  97  S .Ct .  
1179 ,  51  L .Ed .2d  5 8 4  ( 1 9 7 7 ) ;  U n i t e d  S t a t e s  v. V e n u t o ,  
1 8 2  F . 2 d  5 1 9  ( 3 d  C i r .  1 9 5 0 )  ( a p p a r e n t l y  n o  o b j e c t i o n ) ;  
S t r i p l i n g  v. S t a t e ,  3 4 9  So .2d  1 8 7  ( F l a .  3 d  DCA 1 9 7 7 )  
( a p p a r e n t l y  n o  o b j e c t i o n ) ;  M a s t r a c c h i o  v. H o u l e ,  4 1 6  
A.2d 1 1 6  ( R . I .  1 9 8 0 ) .  
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" s t i l l  o n  t h e  s t a n d  (A .  5, 18 ;  V o l .  I TR-80) . "  C o u n s e l ' s  

c o n s e q u e n t  f a i l u r e  u n d e r  s u c h  c i r c u m s t a n c e s  t o  i n v o k e  

t h e  p h r a s e  "I o b j e c t "  i s  o f  no  moment - - - t h o s e  w o r d s  

a r e  n o t  o f  t a l i s m a n i c  e f f e c t .  " [ A ]  l a w y e r  i s  n o t  

r e q u i r e d  t o  p u r s u e  a  c o m p l e t e l y  u s e l e s s  c o u r s e  when t h e  

j u d g e  h a s  a n n o u n c e d  i n  a d v a n c e  t h a t  i t  w i l l  b e  f r u i t l e s s . "  

See, e .q . ,  B rown  v.  S t a t e ,  260 So.2d 377,  384 ( F l a .  

1 9 6 8 ) .  T h i s  e r r o r  h a s  b e e n  p r o p e r l y  p r e s e r v e d .  

The S t a t e  n e x t  s u m m a r i l y  c o n c l u d e s  t h a t  t h e  e r r o r  

w h i c h  t h e  t r i a l  c o u r t  c o m m i t t e d  i n  t h i s  c a s e  was harm-  

l e s s .  R e s p e c t f u l l y ,  t h e  e r r o r  h e r e i n  c o m p l a i n e d  o f  

i s  s o  f u n d a m e n t a l  t h a t  i t  o u g h t  n o t  b e  c h a r a c t e r i z e d  a s  

h a r m l e s s .  See, e.g.,  G e d e r s  v .  U n i t e d  S t a t e s ,  425 U.S. - 

80, 96 S. C t  . 1330 ,  47 L.  Ed. 2d  592 ( 1  9 7 6 ) .  I n  any  

e v e n t ,  t h e  t o t a l i t y  o f  t h e  c i r c u m s t a n c e s  a n d  p e r v a s i v e l y  

p r e j u d i c i a l  e f f e c t  o f  t h e  t r i a l  c o u r t ' s  e r r o r  c o m p e l s  

t h e  c o n c l u s i o n  t h a t  t h e  e r r o r  h e r e i n  i s  n o t  h a r m l e s s  

and,  mos t  c e r t a i n l y ,  n o t  h a r m l e s s  b e y o n d  a  r e a s o n a b l e  

d o u b t .  - See, Chapman v. C a l i f o r n i a ,  386 U.S. 18 ,  87 

S.Ct.  824,  1 7  L.Ed.2d 705,  r e h . d e n i e d ,  386 U.S. 987,  87 

S.Ct.  1283 ,  1 8  L .Ed.2d  241  ( 1 9 6 7 ) .  

The S t a t e  f u r t h e r  m i s a p p r e h e n d s  t h e  s o u r c e  o f  t h e  

p r e j u d i c e  w h i c h  s e r v e s  a s  t h e  b a s i s  f o r  t h e  d e f e n d a n t ' s  

a p p e a l .  Though t h e  i n f o r m a t i o n  r e g a r d i n p  t h e  d e f e n d a n t ' s  

s u b s e q u e n t  a r r e s t  may h a v e  b e e n  p r e j u d i c i a l  i t  was, 
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u n d e r  t h e  c i r c u m s t a n c e s ,  p r o p e r l y  b e f o r e  t h e  j u r y  

( P e t i t i o n e r ' s  I n i t i a l  B r i e f  a t  p a g e  2 ) .  H o w e v e r ,  t h a t  

e v i d e n c e  was n e i t h e r  d i r e c t e d  t o  n o r  i n  a n y  way a f f e c t e d  

t h e  d e f e n d a n t ' s  t e s t i m o n i a l  c r e d i b i l i t y .  On t h e  o t h e r  

h a n d ,  t h e  t r i a l  c o u r t ' s  d e c i s i o n  t o  p r e c l u d e  D e n n i s  

T h o m p s o n ' s  a t t o r n e y  f r o m  p e r f o r m i n g  h i s  c o n s t i t u t i o n a l  

f u n c t i o n  d u r i n q  t h e  r e c e s s  w h i c h  f o l l o w e d ,  i . e . ,  

p r e p a r i n g  h i s  c l i e n t  t o  p r o p e r l y  m e e t ,  r e s p o n d  t o  a n d  

m i t i g a t e  t h e  i m p e n d i n g  c r e d i b i l i t y  a t t a c k ,  r e s u l t e d  i n  

o v e r w h e l m i n g  damage t o  D e n n i s  T h o m p s o n ' s  c r e d i b i l i t y .  

I t  p e r m i t t e d  t h e  S t a t e  A t t o r n e y  t o  c r e a t e  a n  i m p r e s s i o n  

i n  t h e  m i n d s  o f  t h e  j u r o r s  t h a t  t h e  d e f e n d a n t  h a d  

d e l i b e r a t e l y  a n d  k n o w i n q l y  i n t e n d e d  t o  m i s l e a d  t h e m  

d u r i n g  h i s  d i r e c t  e x a m i n a t i o n  when, i n  f a c t ,  t h e  r e c o r d  

r e v e a l s  t h i s  was n o t  t h e  c a s e .  I t  i s  t h i s  p r e j u d i c e  - 

- - a n d  t h e  d e f e n d a n t ' s  c o n s e q u e n t  i n a b i l i t y  o n  c r o s s -  

e x a m i n a t i o n  t o  c r e d i b l y  e x p l a i n  t o  t h e  j u r y  t h e  e r r o r  

w h i c h  h i s  a t t o r n e y  h a d  made r e g a r d i n q  t h e  s u b s e q u e n t  

a r r e s t  - - - w h i c h  r e s u l t e d  i n  damage t o  h i s  c r e d i b i l i t y .  

A d d i t i o n a l l y ,  t h e  e x p l a n a t i o n  q i v e n  b y  t h i s  

p a n i c k e d  d e f e n d a n t  --- t h a t  h e  h a d  s u f f e r e d  a  " f a i l u r e  

t o  r e m e m b e r "  --- was h a r d l y  a  " r e a s o n a b l e "  e x p l a n a t i o n  

f o r  w h a t  o c c u r r e d  d u r i n g  h i s  d i r e c t  e x a m i n a t i o n  ( R e s p o n -  

d e n t ' s  B r i e f  p a g e  1 0 ) .  Had t h e  d e f e n d a n t  b e e n  a f f o r d e d  

t h e  r e q u e s t e d  o p p o r t u n i t y  t o  c o n s u l t  w i t h  h i s  c o u n s e l ,  
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h e  c o u l d  h a v e  l e a r n e d  t h a t  a n  e x p l a n a t i o n  r e g a r d i n g  how 

t h e  e r r o r  h a d  o c c u r r e d  c o u l d  p r o p e r l y  b e  r e l a t e d  t o  t h e  

j u r y  o n  c r o s s - e x a m i n a t i o n ,  r e d i r e c t  a n d  i n  s u m m a t i o n .  

H o w e v e r ,  h a v i n g  b e e n  d e p r i v e d  o f  t h a t  o p p o r t u n i t y ,  t h e  

d e f e n d a n t  s p o n t a n e o u s l y  a s s i g n e d  t h e  e r r o r  t o  a  " f a i l u r e  

t o  r e m e m b e r "  a n d  u n n e c e s s a r i l y  v o l u n t e e r e d  a  weak, 

s t a m m e r i n g  a n d  e x t e m p o r a n e o u s  p r o t e s t a t i o n  o f  i n n o c e n c e  

w h i c h  u n w i s e l y  i n c l u d e d  a  summary o f  f a c t s  u n d e r l y i n g  

t h e  o f f e n s e s  f o r  w h i c h  h e  h a d  b e e n  a r r e s t e d  b u t  n o t  y e t  

t r i e d  ( P e t i t i o n e r ' s  I n i t i a l  B r i e f  a t  p a g e  1 5 ) .  C l e a r l y ,  

h i s  a t t o r n e y  was t h e r e a f t e r  p r e c l u d e d  f r o m  p r o v i d i n g  

t h e  j u r y  w i t h  a n  e x p l a n a t i o n  f o r  w h a t  h a d  o c c u r r e d  b y  

" r e h a b i l i t a t i n g  h i s  c l i e n t  o n  r e d i r e c t "  o r  " p u t t i n g  t h e  

b l a m e  o n  h i m s e l f "  ( R e s p o n d e n t ' s  B r i e f  p a g e  1 0 ) .  

E v e n  i f  d e f e n s e  c o u n s e l  h a d  n o t  b e e n  p r e c l u d e d  

f r o m  e m p l o y i n g  t h e  t a c t i c s  m e n t i o n e d  b y  t h e  S t a t e ,  t h e  

s u g q e s t i o n  t h a t  h e  m u s t  do  s o  f o r  h i s  c l i e n t  t o  h a v e  

r e d r e s s  f o r  t h e  t r i a l  c o u r t ' s  e r r o r  i s  t a n t a m o u n t  

t o  t h e  e r r o n e o u s  " c o n g n i z a b l e "  p r e j u d i c e  s t a n d a r d  u p o n  

w h i c h  t h e  r e v i s e d  m a j o r i t y  o p i n i o n  o f  t h e  D i s t r i c t  

C o u r t  r e l i e d .  T h a t  i s ,  t h e  S t a t e  a r g u e s  t h a t  b e c a u s e  

d e f e n s e  c o u n s e l  c h o s e  n o t  t o  e n g a g e  i n  r e d i r e c t  t o  p u t  

t h e  b l a m e  o n  h i m s e l f  ( w i t h o u t  f i r s t  c o n s u l t i n q  w i t h  h i s  

c l i e n t ) ,  t h e  u n n e c e s s a r y  p r e j u d i c e  w h i c h  h i s  c l i e n t  

s u f f e r e d  a s  a  r e s u l t  o f  t h e  t r i a l  c o u r t ' s  d e n i a l  o f  

a c c e s s  t o  c o u n s e l  was n o t  " c o g n i z a b l e "  o n  d i r e c t  
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a p p e a l .  T h i s  a r g u m e n t  c o n f l i c t s  w i t h  t h e  e s t a b l i s h e d  

p r i n c i p l e  t h a t  t h e  p r o s e c u t i o n  h a s  t h e  b u r d e n  o f  

s h o w i n g  t h a t  any  i n t r u s i o n  upon  a  c r i m i n a l  d e f e n d a n t ' s  

r i g h t  t o  c o n s u l t  w i t h  c o u n s e l  d u r i n g  a  t r i a l  r e c e s s  was 

h a r m l e s s  b e y o n d  a  r e a s o n a b l e  d o u b t .  I t  t h u s  i m p r o p e r l y  

s h i f t s  t h e  b u r d e n  t o  t h e  d e f e n d a n t  c o n t r a r y  t o  t h e  

d i c t a t e s  o f  B o v a  v. S t a t e ,  410 So.2d 1343 ,  1345 ,  c i t i n g  

Bova  v.  S t a t e ,  392  So.2d 950,  954 a t  n o t e  1  ( F l a .  4 t h  

DCA 1 9 8 0 ) .  

The e v i d e n c e  i n  t h i s  c a s e  was f a r  f r o m  o v e r w h e l m i n g .  

I n d e e d ,  t h e  p a u c i t y  o f  e v i d e n c e  a g a i n s t  t h e  d e f e n d a n t  

was a f f i r m a t i v e l y  r e c o g n i z e d  b y  t h e  t r i a l  c o u r t  d u r i n g  

a r g u m e n t  on  t h e  d e f e n d a n t ' s  M o t i o n  f o r  Judgmen t  o f  

A c q u i t a l  ( V o l .  I, T r .  6 3 ) .  The e n t i r e  c a s e  depended  

u p o n  t h e  j u r y ' s  p e r c e p t i o n  o f  t h e  d e f e n d a n t ' s  c r e d i b i l i -  

t y .  The t r i a l  c o u r t ' s  i n t e r f e r e n c e  w i t h  t h e  d e f e n -  

d a n t ' s  r i g h t  t o  c o m m u n i c a t e  w i t h  h i s  c o u n s e l  o c c u r r e d  

a t  a  t i m e  when he  needed ,  d e s e r v e d  and  was u n q u e s t i o n a b -  

l y  e n t i t l e d  t o  t h e  f u l l  measu re  o f  e f f e c t i v e  a s s i s t a n c e  

o f  a  s k i l l e d  a d v o c a t e  i n  o r d e r  t o  p r e s e r v e  h i s  c r e d i b i l i -  

t y .  On t h i s  r e c o r d ,  t h e  S t a t e  o f  F l o r i d a  c a n n o t  meet  

i t s  b u r d e n  o f  s h o w i n g  t h a t  t h e  t r i a l  c o u r t ' s  i n t r u s i o n  

u p o n  D e n n i s  Thompson ' s  r i g h t  t o  c o n s u l t  w i t h  c o u n s e l  

d u r i n g  t h e  t r i a l  r e c e s s  was h a r m l e s s  b e y o n d  a  r e a s o n a b l e  

d o u b t .  Chapman v.  C a l i f o r n i a ,  s u p r a ;  see ,  C r u t c h f i e l d  

v .  W a i n r i q h t ,  772  F .2d  839  ( 1 1 t h  C i r .  1 9 8 5 ) .  A c c o r d i n g -  

l y  t h e  c o n v i c t i o n  s h o u l d  b e  r e v e r s e d .  
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CONCLUSION 

W h e r e f o r e ,  b a s e d  u p o n  t h e  f o r e g o i n q  c i t a t i o n s  

and a u t h o r i t i e s  and  a  c a r e f u l  e x a m i n a t i o n  o f  t h e  r e c o r d  

o n  a p p e a l ,  D e n n i s  Wayne Thompson r e s p e c t f u l l y  r e q u e s t s  

t h a t  t h i s  H o n o r a b l e  C o u r t  r e j e c t  t h e  " c o g n i z a b l e  

p r e j u d i c e "  t e s t  a d o p t e d  b y  t h e  T h i r d  D i s t r i c t  C o u r t  i n  

t h e  c a s e  u n d e r  c o n s i d e r a t i o n ,  r e v e r s e  t h e  d e c i s i o n  o f  

t h a t  c o u r t  i n  a c c o r d a n c e  w i t h  B o v a  v. S t a t e ,  410  So.2d 

1 3 4 3  ( F l a .  1 9 8 2 ) ,  and  remand  t h e  i n s t a n t  c a s e  t o  t h e  

C i r c u i t  C o u r t  o f  t h e  S i x t e e n t h  J u d i c i a l  C i r c u i t  i n  and  

f o r  Monroe  C o u n t y ,  F l o r i d a ,  f o r  r e t r i a l .  
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