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IN THE SUPREME COURT OF FLORIDA 

TRAILER RANCH, INC., 
et al., 

Petitioners, 

CITY OF POMPANO BEACH, 
etc., 

Respondent. 
/ 

CASE NO. 68,190 

PETITIONERS' REPLY BRIEF 

PRELIMINARY STATEMENT 

Respondent has restricted its brief to the sole 

issue set forth by the district court as ground for reversal 

of the trial court. That issue, as certified by the district 

court, was whether the respondent condemning authority was 

entitled, as a matter of law, to introduce in evidence its 

plans for the already-completed sewer project. 

Petitioners will, in turn, so restrict this reply 

brief. Petitioners respectfully submit that the certified 

question must be answered in the negative. The trial court 

properly excluded the plans in question, and the district 

court erred in holding to the contrary. 



ARGUMENT 

I S  A CONDEMNING AUTHORITY W H I C H  SEEKS 
A PERMANENT UNDERGROUND UTILITY EASEMENT, 
TOGETHER WITH THE NECESSARY ABOVE-GROUND 
USES TO CONSTRUCT A N D  MAINTAIN SUCH 
U T I L I T I E S  , ENTITLED TO INTRODUCE INTO 
E V I D E N C E  THE PLANS AND SPECIFICATIONS 
REFLECTING THE DETAILS OF THE UTILITY 
PROJECT BEFORE THE J U R Y  DETERMINING 
THE DAMAGES TO W H I C H  THE PROPERTY OWNER 
I S  ENTITLED? 

R e s p o n d e n t  c o n t i n u e s  t o  t a k e  t h e  p o s i t i o n ,  a l s o  

e r r o n e o u s l y  adop ted  by  t h e  d i s t r i c t  c o u r t ,  t h a t  as condemning 

a u t h o r i t y  it had  a n  a b s o l u t e  l e g a l  e n t i t l e m e n t  t o  i n t r o d u c e  

t h e  p l a n s  and s p e c i f i c a t i o n s  o f  i ts a l r e a d y - c o m p l e t e d  sewer 

p r o j e c t .  T h i s  is n o t  t h e  l a w  o f  F l o r i d a ,  and t h e  a u t h o r i t i e s  

c i t e d  by  r e s p o n d e n t  d o  n o t  s o  h o l d .  

I t  i s  p e r t i n e n t  t o  r e c a l l ,  b r i e f l y ,  t h a t  i n  t h i s  

case t h e  O r d e r  o f  T a k i n g  d e f i n e d  t h e  l e g a l  i n t e r e s t  t a k e n  

from p e t i t i o n e r s  by  r e s p o n d e n t .  T h a t  Order  o f  Taking, en tered  

October  8 ,  1976,  d e f i n e d  t h e  l e g a l  i n t e r e s t  as  f o l l o w s :  

9 .  T h a t  P e t i t i o n e r  i s  e n t i t l e d ,  p r i o r  t o  
f i n a l  judgment he re in ,  upon payment i n t o  t h e  R e g i s t r y  
o f  t h e  C o u r t  o f  t h e  sum o f  Nine teen  Thousand Seven 
Hundred F i f t y  ( $ 1 9 , 7 5 0 . 0 0 )  D o l l a r s ,  t o  p e r p e t u a l  
u n d e r g r o u n d  u t i l i t y  e a s e m e n t s  a n d  t e m p o r a r y  
c o n s t r u c t i o n  e a s e m e n t s  u n d e r .  a c r o s s  a n d  o v e r  
t h e  real  p r o p e r t y  l o c a t e d  i n  Broward County, F lo r ida  
d e s c r i b e d  h e r e i n a b o v e ,  f o r  underground s a n i t a r y  



sewer lines 
  per ate and repair facilities and ap~urtenances 
An, on or under said lands which may be required 
for the full enjoyment of the rights hereby acquired. 

(A 4) (Emphasis supplied.) 

Nowhere in the pleadings or Order of Taking was there any 

further restriction on the easement under, across m d  over 

the lands taken by respondent (A 1-5). Nowhere in those 

determinative documents was there any reservation of rights 

or use in petitioners, whose lands were taken (A 1-51. 

Petitioners have urged throughout these proceedings, 

and the trial court held, that the legal interest taken 

by respondent was defined by the above-quoted Order of Taking, 

and that the interest taken was tantamount to taking of 

the fee. Houston Texas Gas & Oil v. Hoeffner, 132 So.2d 

38 (Fla. 2d DCA 1961); m i t h  v. Cifv of Tallahassee, 191 

So.2d 446 (Fla. 1st DCA 1966). Any restriction on the extent 

of taking would have had to have been set forth in the petition 

and Order of Taking. Peebles v. Canal Authority, 254 So.2d 

232, 233 (Fla. 1st DCA 1971). 

The determinative error of the district court 

was its reliance on Central and Southern Florida Flood ControL 

District v. Wve River Farms, Inc., 297 So.2d 323 (Fla. 4th 

DCA 1974); cert. -. 310 So.2d 745 (Fla. 1975). Erroneous 

reliance on this decision is, likewise, the very heart of 

respondent's answer brief. 



I n  t h e i r  i n i t i a l  b r i e f  p e t i t i o n e r s  have d i s c u s s e d  

and d i s t i n g u i s h e d  t h e  C e n t r a l  a n d  S o u t h e r n  c a s e  a t  l e n g t h .  

(SAS  i n i t i a l  b r i e f ,  pp .  1 0 ,  11, 1 2 ,  1 3 ,  1 4 ,  1 5 ,  1 6 ,  2 2 ,  

2 3 . )  A s  n o t e d  i n  t h a t  p r i o r  b r i e f ,  d i s t i n c t i o n s  a b o u n d  

and i n c l u d e  (1) t h e  p r i m a r y  d i s p u t e d  documents i n  t h a t  c a s e  

c o n s i s t e d  o f ,  o r  were  b a s e d  upon ,  a  f o r m a l  r e s o l u t i o n  o f  

t h e  condemning  a u t h o r i t y ;  ( 2 )  t h e  e v i d e n c e  d i d  n o t  p u r p o r t  

t o  r e s t r i c t  t h e  n a t u r e  o r  e x t e n t  of  t h e  l e g a l  i n t e r e s t  t a k e n ,  

b u t  m e r e l y  d e a l t  w i t h  s u p p l e m e n t a r y  a c c e s s  t o  be p rov ided ;  

( 3 )  t h e  ev idence  d e a l t  w i t h  a  p r o j e c t  t h a t  had n o t  y e t  b e e n  

c o n s t r u c t e d ;  ( 4 )  t h e  d e c i s i o n  o f  t h e  c o u r t  was t h a t  t h e  

c o n d e m n a t i o n  a c t i o n  s h o u l d  n o t  h a v e  b e e n  d i s m i s s e d  w i t h  

p r e j u d i c e ;  a n d  ( 5 )  t h e  c o u r t  s p e c i f i c a l l y  acknowledged t h a t  

i f  t h e  e v i d e n c e  were  f o u n d  i m p r o p e r ,  t h e  " c o r r e c t  r u l i n g n  

would h a v e  b e e n  t o  s t r i k e  a n d  e x c l u d e  it f r o m  t h e  r e c o r d .  

Based upon t h e s e  d i s t i n c t i o n s ,  t r e a t e d  more f u l l y  

i n  p e t i t i o n e r s '  i n i t i a l  b r i e f ,  it is  r e s p e c t f u l l y  s u b m i t t e d  

t h a t  t h e  d i s t r i c t  c o u r t ' s  r e l i a n c e  on and c i t a t i o n  of  C e n t r a l  

m d  S o u t h e r n  F l o r i d a  F l o o d  C o n t r o l  D i s t r i c t  v .  Wve R i v e r  

Farms.  I n c . ,  s u p r a ,  was m i s a p p l i c a t i o n  o f  l a w ,  which must 

be  se t  a s i d e  by t h i s  Cour t .  

R e s p o n d e n t ' s  o t h e r  p r i m a r y  a u t h o r i t y  i n  s u p p o r t  

of t h e  d i s t r i c t  c o u r t ' s  dec is ion  is Jones v. C i t y  of  T a l l & a s s e e ,  

304 So.2d 528 ( F l a .  1st DCA 1 9 7 4 ) .  T h i s  c a s e ,  a l s o  d i s c u s s e d  



i n  p e t i t i o n e r s '  i n i t i a l  b r i e f  ( p p .  17 ;  26-37)  p r e s e n t s  a  

s i t u a t i o n  u n l i k e  t h e  i n s t a n t  c a s e ,  f o r  i n  Jones, SUQUL, 

t h e  condemning a u t h o r i t y  s p e c i f i c a l l y  moved t o  amend t h e  

o r d e r  o f  t a k i n g  t o  r e s t r i c t  t h e  l e g a l  i n t e r e s t  t a k e n  a n d  

t h e  t r i a l  c o u r t ,  t hough  n o t  f o r m a l l y  r u l i n g  on t h e  motion, 

en t e red  i t s  p r e - t r i a l  o r d e r  c o n s i s t e n t  w i t h  t h e  p r o f f e r e d  

amendment and e x p r e s s l y  r e s t r i c t e d  t h e  s c o p e  o f  t h e  o r d e r  

o f  t a k i n g .  P r o p e r l y  r e a d ,  Jones  v .  C i t y  o f  T a l l a h a s s e e ,  

S u D r a ,  i s  b e t t e r  a u t h o r i t y  f o r  r e v e r s a l  o f  t h e  e r r o n e o u s  

d e c i s i o n  of t h e  d i s t r i c t  c o u r t .  

B e f o r e  d e p a r t i n g  Jones  v .  C i t v  o f  T a l l a h a s s e e ,  

sur>ra, it is informative t o  note t h a t  i n  t h a t  c a s e  t h e  landowner 

was e x p r e s s l y  reserved  t h e  r i g h t  t o  c r o s s ,  re-cross ,  cu l t i va t e  

and graze  t h e  easement and under c e r t a i n  c i r c u m s t a n c e s  even  

t o  p r e c l u d e  t h e  condemning a u t h o r i t y  from t r a v e l  a long t h e  

easement. Never theless ,  i n  t h a t  c a s e  t h e  condemning a u t h o r i t y  

conceded  by i t s  t e s t i m o n y  t h a t  t h e  r i g h t s  t aken  had a  value  

of 75% of t h e  f e e .  

I n  t h e  i n s t a n t  c a s e ,  however ,  where t h e  easement 

" u n d e r ,  a c r o s s  and o v e r n  t h e  l a n d  i s  o t h e r w i s e  l e g a l l y  

u n r e s t r i c t e d ;  where  t h e  condemning a u t h o r i t y  would c l e a r l y  

have  a u t h o r i t y  t o  t a k e  e x c l u s i v e  u s e  o f  t h e  e n t i r e  l a n d s  

a t  any  t i m e  f o r  m a i n t e n a n c e  o r  r e p a i r ;  where t h e  Order of 

Taking  c l e a r l y  a u t h o r i z e s  condemnor t o  a d d  a b o v e - g r o u n d  



appurtenances; and where it is conceded that petitioners 

are perpetually barred from erection of any permanent structures, 

the respondent proffered testimony to the effect that the 

rights taken were of a minimum value of 10% to 25% of the 

(B answer brief, p. 10) with absolutely no severance 

damages (respondent Is appendix, p. 102) . The contrast between 

this case and Jones v. City of T a m s e e ,  m, demonstrates 
that respondent's expert misunderstood applicable law. 

Respondent has placed great emphasis on the fact 

that the surface of the easement is currently crossed in 

some places by vehicular traffic and even parked upon. 

As the trial court properly recognized, however, the key 

issue as to what has been legally taken is the legal interest 

defined by the petition and Order of Taking. See -ton 

Texas GibE. & Oil v. Hoe-, w; I 

su~ra; Peebles v. Canal Authority, -. 
What is being allowed now does not define or limit 

the legal interest taken from petitioners by reason of the 

Order of Taking, nor does it limit the legal interest now 

owned by the condemnor City. Respondent's "bundles of sticksn 

argument overlooks that the largest sticks in the bundle 

are those which represent uninterruptible riaht_ of use, 

and potential future use. When government takes an interest 

over, across and under land with the right to exclusively 



occupy that land at any future time, and with a permanent 

prohibition of any future structures by the condemnee, there 

are no "sticks" left in the landowners' "bundle." 

Thus, it is clear that respondent's proffered 

testimony was based upon a misconception of law. Respondent's 

continuing argument and allegations regarding "windfall 

profitsn and "miscarriage of justice" are nothing more than 

rhetoric founded on the same misconception. It has been 

recognized time and again, however, that a condemnor's expert 

testimony as to valuation is properly excluded where based 

. . .  upon a misconception of law. Mulkev v. Division of Admin., 

&. , 448 So.2d 1062, 1067 (Fla. 2d DCA 1984); W b s  v. State. 

Be~artment of Transportation, 332 So.2d 155 (Fla. 1st DCA 

1976). Rhetoric based on such a misconception of law requires 

no further reply. 

Returning more directly to the central issue of 

plans and specifications, respondent has cited several cases 

for the proposition that such plans must be admitted in 

evidence when offered. As noted earlier, despite respondent's 

citation and reliance, Central and Southern Florida Flood 

Control District v. Wye River Farms. Inc., 297 So.2d 323 

(Fla. 4th DCA 1974) , is so readily distinguished as to provide 
respondent with no support in the instant case. 



a , .  . . Respondent's reliance on Pivision of Adnurustration 

v. Decker, 408 So.2d 1056 (Fla. 2d DCA 1982), is equally 

misplaced, for in that case the propriety of the admission 

of plans does not appear to have been a contested issued. 

In D-tration. etc. v. Mobile Gas Co-, . . . . . 

427 So.2d 1024 (Fla. 1st DCA 1983), the court, in a later 

action, merely held that the landowner could maintain an 

inverse condemnation action where after the initial condemnation 

action the State failed to construct a promised access road. 

Respondent's reliance is, however, most sorely 

Re Division of Admstration . . misplaced by its citation of 

f ,  402 So.2d 1207 (Fla. 1st DCA 

1981). In that case the condemnor attempted to offer plans 

and specifications as to access, which plans and specifications 

were silent as to intended "turnouts." When the plans and 

specifications were found deficient, the condemnor offered 

engineering testimony as to the manner of intended construction. 

The trial court excluded the plans as to the access 

issue, excluded the proffered engineering testimony, and 

directed a verdict for the landowner based upon the assumption 

of worst possible damage (i.e., total deprivation of access). 

The district court affirmed, specifically noting that there 

was no showing of authority conferred on the designated 

engineer to make commitments for, or bind, the condemnor. 



In Re Division of W t r a t b n  v. St. Reais Paper Comx>anv, . . 

suDra* 

In the instant case the plans offered by respondent 

were equally silent as to the surface of the land. The 

plans showed no appurtenances, though it is clear that the 

Order of Taking authorized same. Perhaps more importantly, 

the plans did not purport to depict the right of the condemnor 

to preempt complete use of the land for purpose of maintenance 

or repair, or for construction of subsequently required 

appurtenances. Finally, the plans did not purport to depict 

the permanent prohibition of construction of structures 

by petitioner on the land. 

. . . In short, in the instant case, as in Jn Re Div~slon 

istration v. St. Reais Paper C o m w r  suwra, the 

plans were deficient by silence as to the matter at issue, 

and proffered testimony to cure that deficiency was not 

binding on the condemnor. Thus, the plans, and testimony, 

were properly excluded in the instant case. Indeed, in 

the instant case the basis for exclusion was even stronger, 

for here the plans and testimony, as drawn and offered, 

purported to modify and limit the nature and scope of the 

legal interest taken, as defined by the petition and Order 

of Taking. Respondent chose the "magicn words, which defined 



by  p e t i t i o n  a n d  O r d e r  o f  T a k i n g  t h e  l e g a l  i n t e r e s t  t a k e n .  

Respondent must now pay f o r  t h a t  i n t e r e s t .  

I t  i s  w o r t h y  o f  f u r t h e r  n o t e  t h a t  

S F F  

JnC.,  s u p r a ,  and v a r i o u s  o t h e r  d e c i s i o n s  c i t e d  by respondent  

f o r  t h e  p r o p o s i t i o n  t h a t  p l a n s  must be a d m i t t e d  when o f f e r e d ,  

d e a l  w i t h  p r o j e c t s  t h a t  a r e  n o t  y e t  c o n s t r u c t e d  o r  completed.  

While p e t i t i o n e r s  submit  t h a t  even t h o s e  c a s e s  d o  n o t  mandate 

a d m i s s i o n  o f  a n y  p r o f f e r e d  p l a n s  a s  a  m a t t e r  o f  l a w ,  it 

must a l s o  be recogn ized  t h a t  such  c a s e s  a r e  e n t i r e l y  d i f f e r e n t  

f r o m  t h e  i n s t a n t  s i t u a t i o n  where  t h e  i n i t i a l  c o n s t r u c t i o n  

was comple te  a t  t i m e  o f  t r i a l .  

Where t h e  p r o j e c t  h a s  n o t  b e e n  y e t  c o n s t r u c t e d ,  

p l a n s  and s p e c i f i c a t i o n s  r e p r e s e n t  a n  a f f i r m a t i v e  j u d i c i a l  

r e p r e s e n t a t i o n  a s  t o  wha t  i s  g o i n g  t o  b e  d o n e .  They a r e  

t h e  o n l y  way t o  c o n v e y  t o  t h e  c o u r t  and t h e  j u r y  w h a t  i s  

g o i n g  t o  b e  d o n e  w i t h  r e s p e c t  t o  i t s  i m p a c t  on a d j a c e n t  

l a n d .  I t  e s t a b l i s h e s  t h e  s t a n d a r d  whereby  a  l a n d o w n e r  c a n  

b e  f u r t h e r  compensated i f  t h e  condemnor c o n s t r u c t s  t h e  p r o j e c t  

d i f f e r e n t l y  a n d  t h e r e b y  i n c r e a s e s  t h e  i n j u r y .  T h e r e  i s ,  

t h u s ,  a  s t r o n g  p o l i c y  ground i n  f a v o r  o f  admiss ion  o f  p l a n s ,  

f o r  gre - c o n s t r u c  t i o n  p r o c e e d i n g s  a r e  " b l i n d "  and u n d i r e c t e d  

wi thou t  them. 



I n  a  c a s e  s u c h  a s  t h i s ,  however, where t h e  p r o j e c t  

i s  complete and a v a i l a b l e  f o r  view, t h e  p l a n s  s e r v e  no s u c h  

p u r p o s e .  S u r e l y  r e s p o n d e n t  d o e s  n o t  c o n t e n d  t h e  ju ry  was 

w i t h o u t  knowledge o f  t h e  u n d e r l y i n g  p i p e s  when it w a l k e d  

t h e  ea semen t  d u r i n g  v iew.  This  c a s e ,  and t h e s e  proceedings  

now, do no t  t u r n  on t h e  underground p o r t i o n  of  t h e  easement  

o r  t h e  p r e s e n c e  o f  t h e  p i p e s  a t  t h e  t i m e  o f  t r i a l .  Yet 

t h a t  was t h e  p l ans  would have dep ic t ed .  

The key  t o  t h e s e  p r o c e e d i n g s  was t h e  l e g a l  r i g h t s  

t aken  by respondent wi th  r e s p e c t  t o ,  and above, t h e  s u r f a c e .  

A s  t o  t h e s e  l e g a l  r i g h t s ,  t h e  p l a n s  were  n o t  o n l y  s i l e n t ,  

b u t  a f f i r m a t i v e l y  m i s l e a d i n g  by a  p i c t o r i a l  d e p i c t i o n  o r  

s u g g e s t i o n  o f  no s u r f a c e  l o s s  o f  l e g a l  r i g h t s  whatsoever.  

The p l ans  were, t h e r e f o r e ,  p rope r ly  excluded.  

This  Court  I s  r e cen t  d e c i s i o n  i n  Belvedere D e v e l a  

ra t ion v. Dewar-nt of T r a m .  , 476 So.2d 649 (F l a .  1985) , 
h a s  been  c i t e d  by r e s p o n d e n t .  T h a t  c a s e ,  however,  cannot 

be read t o  hold t h a t  p l ans  and s p e c i f i c a t i o n s  of an a l r e a d y -  

completed p r o j e c t  must be  admit ted where t h e  p l a n s  a r e  s i l e n t ,  

o r  mis leading,  a s  t o  t h e  s u r f a c e  l e g a l  r i g h t s  t aken .  Indeed,  

t h i s  C o u r t ' s  terminology r e f e r r i n g  t o  t h e  " p r o j e c t  a s  contem- 

p l a t e d  by t h e  c o n s t r u c t i o n  p l a n s "  c e r t a i n l y  s u g g e s t s  t h e  

s i g n i f i c a n c e  o f  p l a n s  f o r  c o n t e m p l a t e d ,  b u t  unper formed,  

c o n s t r u c t i o n .  



I t  i s  r e s p e c t f u l l y  s u b m i t t e d  t h a t  t h e  c e r t i f i e d  

q u e s t i o n  must  b e  a n s w e r e d  i n  t h e  n e g a t i v e .  T r i a l  c o u r t s  

a r e  n o t  c o m p e l l e d  a s  a  m a t t e r  o f  l a w  t o  a d m i t  i n  ev idence  

p l a n s  o r  s p e c i f i c a t i o n s  o f  t h e  condemning  a u t h o r i t y .  Even 

i f  s u c h  a  r u l e  were  e s t a b l i s h e d  a s  t o  n o t - y e t - c o n s t r u c t e d  

p r o j e c t s ,  it should not  a p p l y  t o  completed p r o j e c t s .  C e r t a i n l y  

s u c h  a  r u l e  would n o t  a p p l y  w h e r e ,  a s  h e r e ,  t h e  p r o f f e r e d  

p l a n s  were s i l e n t  o r  m i s l e a d i n g  a s  t o  t h e  n a t u r e  o f  s u r f a c e  

r i g h t s  t a k e n .  

I n  t h i s  c a s e ,  w i t h  months  o f  a d v a n c e  n o t i c e  t h a t  

i t s  a p p r a i s a l  t e s t i m o n y  would b e  e x c l u d e d  a s  b a s e d  o n  a n  

e r r o n e o u s  i n t e r p r e t a t i o n  of  law (R 3 6 5 ) ,  and t h a t  i ts  p l a n s  

and e n g i n e e r i n g  t e s t i m o n y  would a l s o  b e  excluded (R 405-430),  

r e s p o n d e n t  c h o s e  t o  t a k e  i t s  c h a n c e s  r a t h e r  t h a n  s e c u r e  

and o f f e r  e x p e r t  t e s t i m o n y  i n  a c c o r d a n c e  w i t h  c o n t r o l l i n g  

l a w .  The  r e s p o n d e n t ,  t o  u s e  c u r r e n t  t e r m s ,  c h o s e  t o  "go  

b a r e n  r a t h e r  t h a n  p r e s e n t  e v i d e n c e  i n  a c c o r d a n c e  w i t h  t h e  

c o r r e c t ,  p r e - t r i a l  p r o n o u n c e m e n t s  o f  t h e  t r i a l  c o u r t .  I f  

t h e r e  were any i n j u r y  by reason  of  t r i a l  w i t h o u t  a n y  e x p e r t  

t e s t i m o n y  on respondent  ' s beha l f ,  t h e  i n  jury was s e l f - i n f l i c t e d .  

I t  i s  r e s p e c t f u l l y  s u b m i t t e d  t h a t  t h e  d e c i s i o n  

of t h e  d i s t r i c t  c o u r t  shou ld  b e  r e v e r s e d ,  w i t h  i n s t r u c t i o n s  

t o  r e i n s t a t e  t h e  f i n a l  judgment .  P e t i t i o n e r s  a r e  e n t i t l e d  

t o  t h e i r  j u s t  c o m p e n s a t i o n ,  w h i c h  h a s  now b e e n  d e f e r r e d  



f o r  a f u l l  d e c a d e  s i n c e  t h e  f i l i n g  o f  t h i s  a c t i o n  i n  A p r i l ,  

1976. 



CONCLUSION 

The c e r t i f i e d  q u e s t i o n  s h o u l d  b e  answered i n  t h e  

n e g a t i v e  and  t h e  d e c i s i o n  o f  t h e  d i s t r i c t  c o u r t  r e v e r s e d .  

The s o l e  ground f o r  t h e  d e c i s i o n  o f  t h e  d i s t r i c t  cour t  s e t t i n g  

a s i d e  t h e  f i n a l  judgment,  and t h e  s o l e  g r o u n d  a s s e r t e d  and  

p r e s e r v e d  b y  r e s p o n d e n t  i n  t h i s  C o u r t ,  i s  e x c l u s i o n  o f  

r e s p o n d e n t ' s  p r o f f e r e d  p l a n s  a n d  s p e c i f i c a t i o n s  f o r  t h e  

a l r e a d y - c o m p l e t e d  p r o j e c t .  The a u t h o r i t i e s  d i s c u s s e d  above,  

a n d  i n  p e t i t i o n e r s '  i n i t i a l  b r i e f ,  e s t a b l i s h  t h a t  t h e r e  

was no e r r o r  i n  t h i s  e x c l u s i o n .  The d i s t r i c t  c o u r t ' s  dec is ion  

t o  t h e  c o n t r a r y  is  e r r o n e o u s  and must be  r e v e r s e d .  

Respondent ' s b r i e f  r e f l e c t s  a  continuing determination 

n o t  t o  r e c o g n i z e ,  o r  p a y  j u s t  c o m p e n s a t i o n  f o r ,  t h e  f u l l  

l e g a l  i n t e r e s t  d e f i n e d  and  t a k e n  b y  responden t  by p e t i t i o n  

and o r d e r  of  t a k i n g .  T h i s  Cour t  s h o u l d  end t h i s  d e c a d e - l o n g  

d e l a y  of compensat ion by r e i n s t a t e m e n t  of  t h e  f i n a l  judgment. 
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