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EHRLICH, J. 

We accepted jurisdiction to review National Adoption 

Counseling Service, Inc. v. State, Department of Health and 

Rehabilitative Services, 480 So.2d 250 (4th DCA 1985), because of 

asserted conflict with Adoption Hot Line, Inc. v. State, 

Devartment of Health and Rehabilitative Services ex rel. Rothman. 

385 So.2d 682 (Fla. 3d DCA 1980)) and Adoption Hot Line, Inc. v. 

State, Department of Health and Rehabilitative Services, 402 

So.2d 1307 (Fla. 3d DCA 1981). Art. V, 5 3(b) (3), Fla. Const. 

However, upon closer examination it has become apparent that 

review was improvidently granted, as there is no direct and 

express conflict of decisions as required by article V, section 

3 (b) (3) of the Florida Constitution. 

Although the instant decision and both Adoption Hot Line 

decisions involved attempts by the Department of Health and 

Rehabilitative Services to enjoin alleged "unlicensed 

child-placing agencies" from engaging in further placement or 

referral activity in violation of Chapter 63, Florida Statutes, 
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the Adoption Hot Line cases were decided on the merits. 

Whereas, the reversal below was based on the district court's 

holding that "HRS had no standing [under Chapters 63 and 381, 

Florida Statutes] to maintain this suit for injunction." 480 

So.2d at 253. While HRS concedes that standing was not an issue 

before the Third District Court in the Adoption Hot Line cases, 

it argues that the "inferential" or "implied" conflict inherent 

in the decisions supports this Court's jurisdiction. 

All the cases relied on by HRS for this "implied" conflict 

argument were decided prior to the 1980 amendment to article V, 

section 3(b)(3) of the Florida Constitution. As we recently 

noted in Reaves v. state, 485 So. 2d 829, 830, (Fla. 1986), 

"[clonflict between decisions must be express and direct, i.e., 

it must appear within the four corners of the majority decision." 

In other words, inherent or so called "implied" conflict may no 

longer serve as a basis for this Court's jurisdiction. 

Accordingly, the petition for review is dismissed. 

It is so ordered. 

McDONALD, C.J., and SHAW and BARKETT, JJ., Concur 
BOYD, J., Dissents with an opinion, in which OVERTON, J., Concurs 
ADKINS, J., Dissents 

NO MOTION FOR REHEARING WILL BE ENTERTAINED BY THE COURT. SEE 
FLA.R.APP.P. 9.330 (d) . 

In Adoption Hot Line I a temporary injunction was upheld 
because the "record compiled . . . in the cause support[ed] 
the trial court's action in granting the temporary 
injunction." 385 So.2d at 684. In Adoption Hot Line I1 the 
trial court's order granting a permanent injunction was 
reversed "on the grounds that [the] injunction [was] more 
extensive than [was] necessary to protect against any 
unlawful activity under Chapter 63." 402 So.2d at 1308. The 
issue of standing to enjoin activities in violation of 
Chapter 63 was never addressed by the Third District Court. 



BOYD, J . ,  d i s s e n t i n g .  

I d i s s e n t  b e c a u s e  I f i n d  t h a t  t h i s  C o u r t  h a s  j u r i s d i c t i o n  

t o  r e v i e w  t h e  d e c i s i o n  o f  t h e  d i s t r i c t  c o u r t  o f  a p p e a l .  Moreover 

I b e l i e v e  t h a t  t h e  d i s t r i c t  c o u r t ' s  d e c i s i o n  i s  e r r o n e o u s .  I 

would e x e r c i s e  j u r i s d i c t i o n  and  q u a s h  t h e  d e c i s i o n  o f  t h e  

d i s t r i c t  c o u r t  o f  a p p e a l .  

The re  i s  e x p r e s s  and d i r e c t  c o n f l i c t  between t h e  d e c i s i o n  

o f  t h e  d i s t r i c t  c o u r t  o f  a p p e a l  i n  t h e  i n s t a n t  c a s e  and  t h e  

d e c i s i o n  of  a n o t h e r  d i s t r i c t  c o u r t ,  Adopt ion  Hot L i n e ,  I n c .  v .  

S t a t e  Dept.  o f  H e a l t h  and  R e h a b i l i t a t i v e  S e r v i c e s  e x  r e l .  

Rothman, 385 So.2d 682 ( F l a .  3d DCA 1 9 8 0 ) .  The c o n f l i c t  a p p e a r s  

" w i t h i n  t h e  f o u r  c o r n e r s  o f  t h e  m a j o r i t y  d e c i s i o n . "  Reaves v .  

S t a t e ,  485 So.2d 829,  830 ( F l a .  1 9 8 6 ) .  The f a c t  t h a t  i n  t h e  

i n s t a n t  case t h e  d i s t r i c t  c o u r t  c h a r a c t e r i z e d  i t s  d e c i s i o n  as 

p e r t a i n i n g  t o  " s t a n d i n g "  i s  immaterial. The f a c t  i s  t h a t  i n  

Adop t ion  H o t  L i n e  t h e  d i s t r i c t  c o u r t  h e l d  t h a t  t h e  Depar tment  of  

H e a l t h  and  R e h a b i l i t a t i v e  S e r v i c e s  h a d  s t a t u t o r y  a u t h o r i t y  t o  

s e e k  i n j u n c t i v e  r e l i e f  i n  a i d  o f  en fo rcemen t  o f  laws  r e g u l a t i n g  

a d o p t i o n .  I n  t h e  p r e s e n t  case a n o t h e r  d i s t r i c t  h a s  h e l d  t h a t  t h e  

Depar tment  does  n o t  have  s u c h  s t a t u t o r y  a u t h o r i t y .  The c o n f l i c t  

c o u l d  n o t  b e  any  more e x p r e s s  and  d i r e c t .  The i n a c c u r a t e  u s e  o f  

t h e  word " s t a n d i n g "  d o e s  n o t  a l t e r  t h e  f a c t  t h a t  t h e  d i s t r i c t  

c o u r t  p a s s e d  on a  q u e s t i o n  of  s t a t u t o r y  a u t h o r i t y .  Thus t h e  

f a c t u a l  d i s t i n c t i o n  r e l i e d  upon by t h e  C o u r t  i s  w i t h o u t  

s u b s t a n c e .  On t h e  rea l  i s s u e  o f  s t a t u t o r y  i n t e r p r e t a t i o n  t h e r e  

i s  e x p r e s s  and  d i r e c t  c o n f l i c t . *  

S e c t i o n  63.212 (1) , F l o r i d a  S t a t u t e s  ( ~ u p p .  1984) , p r o v i d e s  

i n  p e r t i n e n t  p a r t  a s  f o l l o w s :  

*To t h e  e x t e n t  t h a t  t h e  d i s t r i c t  c o u r t ' s  o p i n i o n  c a n  b e  r e a d  
t o  h o l d  t h a t  t h e  D e p a r t m e n t ' s  c o m p l a i n t  was i n s u f f i c i e n t  b e c a u s e  
i t  d i d  n o t  f u l l y  set  f o r t h  t h e  s t a t u t o r y  a u t h o r i t y  f o r  t h e  
s e e k i n g  o f  a n  i n j u n c t i o n ,  t h e  d e c i s i o n  c o n f l i c t s  w i t h  c a s e s  
s t a t i n g  t h e  w e l l  r e c o g n i z e d  p r i n c i p l e  t h a t  a c o m p l a i n t  need  n o t  
se t  f o r t h  s t a t u t o r y  p r o v i s i o n s  i f  t h e  f a c t s  a l l e g e d  a r e  
s u f f i c i e n t  t o  b r i n g  t h e  c a s e  w i t h i n  t h e  r e q u i r e m e n t s  o f  t h e  
s t a t u t o r y  l a w .  E . g . ,  C i t y  o f  Lakeland  v.  S e l e c t  T e n u r e s ,  I n c .  
1 2 9  F l a .  338, 176 So. 274 ( 1 9 3 7 ) ;  Dade County v .  C i t y  of  M i a m i ,  
77 F l a .  786, 82 So. 354 ( 1 9 1 9 ) ;  B a r n e t t  Bank o f  J a c k s o n v i l l e  v .  
J a c k s o n v i l l e  N a t i o n a l  Bank, 457 So.2d 535 ( F l a .  1st DCA 1 9 8 4 ) ;  
Vance v .  I n d i a n  Hammock Hunt & R i d i n g  Club ,  403 So.2d 1367 ( F l a .  
4 t h  DCA 1 9 8 1 ) .  



(1) I t  i s  unlawful f o r  any person:  
( a )  Except t h e  Department of Health and 

R e h a b i l i t a t i v e  Se rv i ces  o r  an agency, t o  p l ace  o r  
a t t empt  t o  p l a c e  wi thout  t h e  s t a t e  a  c h i l d  f o r  
adopt ion un le s s  t h e  c h i l d  i s  placed wi th  a  r e l a t i v e  
w i th in  t h e  t h i r d  degree  o r  wi th  a  s t e p p a r e n t .  

( b )  Except t h e  Department of Heal th  and 
R e h a b i l i t a t i v e  Se rv i ces  o r  an agency, t o  p l ace  o r  
a t t empt  t o  p l a c e  a  c h i l d  f o r  adopt ion wi th  a  family  
whose primary r e s idence  and p l a c e  of employment i s  i n  
another  s t a t e  un le s s  t h e  c h i l d  i s  placed wi th  a  
r e l a t i v e  w i t h i n  t h e  t h i r d  degree  o r  wi th  a  
s t e p p a r e n t .  

( c )  Except t h e  Department of Heal th  and 
R e h a b i l i t a t i v e  S e r v i c e s ,  an agency, o r  an 
in te rmediary ,  t o  p l ace  o r  a t t empt  t o  p l ace  w i t h i n  t h e  
s t a t e  a  c h i l d  f o r  adopt ion u n l e s s  t h e  c h i l d  i s  p laced  
wi th  a  r e l a t i v e  w i th in  t h e  t h i r d  degree  o r  wi th  a  
s t e p p a r e n t .  This p r o h i b i t i o n ,  however, does no t  
apply t o  a  person who i s  p l a c i n g  o r  a t t empt ing  t o  
p l a c e  a  c h i l d  f o r  t h e  purpose of adopt ion wi th  t h e  
Department of Heal th  and R e h a b i l i t a t i v e  Se rv i ces  o r  
an agency o r  through an in te rmediary .  

( £ 1  To a s s i s t  i n  t h e  commission of any a c t  
p r o h i b i t e d  i n  paragraph ( a )  , paragraph ( b )  , paragraph 
( c )  , paragraph ( d )  , o r  paragraph (e l  . 

( g )  Except t h e  Department of Heal th  and 
R e h a b i l i t a t i v e  Se rv i ces  o r  an agency, t o  charge o r  
accep t  any f e e  o r  compensation of any n a t u r e  from 
anyone f o r  making a  r e f e r r a l  i n  connect ion with  an 
adopt ion.  

( h )  Except t h e  Department of Heal th  and 
R e h a b i l i t a t i v e  Se rv i ces ,  an agency, o r  an 
in te rmediary ,  t o  a d v e r t i s e  o r  o f f e r  t o  t h e  p u b l i c ,  i n  
any way, by any medium whatever t h e  placement of a  
c h i l d  f o r  adopt ion.  

Sec t ion  409.175 ( 2 )  ( d )  , F l o r i d a  S t a t u t e s  ( ~ u p p .  1984) , 

provides  i n  p e r t i n e n t  p a r t  a s  fo l lows:  

"Chi ld-placing agency" means any person ,  
co rpo ra t ion ,  o r  agency, p u b l i c  o r  p r i v a t e ,  o t h e r  than 
t h e  pa ren t  o r  l e g a l  guardian of t h e  c h i l d  o r  an 
in te rmediary  a c t i n g  pursuant  t o  chap te r  63, t h a t  
. . . p l a c e s  o r  a r r anges  f o r  t h e  placement of a  c h i l d  
i n  . . . [an]  adopt ive  home. 

Sec t ion  409.175 ( 3 )  (b )  , provides  : 

A person o r  agency, o t h e r  than  a  p a r e n t  o r  l e g a l  
guardian of t h e  c h i l d  o r  an in te rmediary  a s  def ined  i n  
s .  63.032, s h a l l  no t  p l a c e  o r  a r r ange  f o r  t h e  
placement of a  c h i l d  i n  a  family  f o s t e r  home, 
r e s i d e n t i a l  ch i ld -ca r ing  agency, o r  adopt ive  home 
u n l e s s  such person o r  agency has f i r s t  procured a  
l i c e n s e  from t h e  department t o  do so .  

Sec t ion  409.175(9) and ( 1 0 )  provide a s  fo l lows:  

( 9 )  ( a )  The department may i n s t i t u t e  i n j u n c t i v e  
proceedings  - i n  - a  c o u r t  of competent j u r i s d i c t i o n  t o :  

1. Enforce t h e  of t h i s  s e c t i o n  o r  
any l i c e n s e  requirement ,  r u l e ,  o r  o rde r  i s sued  o r  
e n t e r e d  i n t o  pursuant  t h e r e t o ;  o r  



2 .  Terminate  t h e  o p e r a t i o n  of a n  agency i n  
which any of t h e  f o l l o w i n g  c o n d i t i o n s  e x i s t :  

a .  The l i c e n s e e  has  f a i l e d  t o  t a k e  p r e v e n t i v e  
o r  c o r r e c t i v e  measures i n  accordance  w i t h  any o r d e r  
of  t h e  depar tment  t o  m a i n t a i n  conformi ty  w i t h  
l i c e n s i n g  r e q u i r e m e n t s .  

b .  I f  t h e r e  i s  a  v i o l a t i o n  o f  any of t h e  
p r o v i s i o n s  of t h i s  s e c t i o n ,  o r  o f  any l i c e n s i n g  
requ i rement  promulgated p u r s u a n t  t o  t h i s  s e c t i o n ,  
which v i o l a t i o n  t h r e a t e n s  harm t o  any c h i l d  o r  which 
c o n s t i t u t e s  a n  emergency r e q u i r i n g  immediate a c t i o n .  

( b )  I f  t h e  depar tment  f i n d s ,  w i t h i n  30 days  
a f t e r  w r i t t e n  n o t i f i c a t i o n  by r e g i s t e r e d  m a i l  of  t h e  
requ i rement  f o r  l i c e n s u r e ,  t h a t  a  pe r son  o r  agency 
c o n t i n u e s  t o  c a r e  f o r  o r  t o  p l a c e  c h i l d r e n  w i t h o u t  a  
l i c e n s e ,  t h e  depar tment  s h a l l  n o t i f y  t h e  a p p r o p r i a t e  
s t a t e  a t t o r n e y  of  t h e  v i o l a t i o n  o f  law and,  i f  
n e c e s s a r y ,  s h a l l  i n s t i t u t e  a  c i v i l  -- s u i t  t o  e n j o i n  t h e  
p e r s o n  o r  agency from c o n t i n u i n g  t h e  placement  o r  
c a r e  of  c h i l d r e n .  

(c )  Such i n j u n c t i v e  r e l i e f  may b e  temporary o r  
permanent.  

( 1 0 ) ( a )  The depar tment  i s  a u t h o r i z e d  -- t o  s e e k  
compliance w i t h  t h e  l i c e n s i n g r e q u i r e m e n t s  of t h i s  
s e c t i o n  t o  t h e  f u l l e s t  e x t e n t  ~ o s s i b l e  bv r e l i a n c e  on 
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a d m i n s i t r a t i v e  s a n c t i o n s  and c i v i l  a c t i o n s .  
( b )  I f  t h e  depar tment  d e t e r m i n e s  t h a t  a  p e r s o n  

o r  agency i s  c a r i n g - f o r  a  c h i l d  o r  i s  p l a c i n g  a c h i l d  
w i t h o u t  a  v a l i d  l i c e n s e  i s s u e d  by t h e  depar tment  o r  
h a s  made a  w i l l f u l  o r  i n t e n t i o n a l  m i s s t a t e m e n t  on any 
l i c e n s e  a p p l i c a t i o n  o r  o t h e r  document r e q u i r e d  t o  b e  
f i l e d  i n  c o n n e c t i o n  w i t h  a n  a p p l i c a t i o n  f o r  a  
l i c e n s e ,  t h e  depar tment ,  a s  an  a l t e r n a t i v e  t o  o r  i n  
c o n j u n c t i o n  w i t h  a n  a d m i n i s t r a t i v e  a c t i o n  a g a i n s t  
such p e r s o n  o r  agency,  s h a l l  make a  r e a s o n a b l e  
a t t e m p t  t o  d i s c u s s  each  v i o l a t i o n  w i t h ,  and recommend 
c o r r e c t i v e  a c t i o n  t o ,  t h e  p e r s o n  o r  t h e  a d m i n i s t r a t o r  
of t h e  agency,  p r i o r  t o  w r i t t e n  n o t i f i c a t i o n  t h e r e o f .  
The depar tment ,  i n s t e a d  of f i x i n g  a  p e r i o d  w i t h i n  
which t h e  pe r son  o r  agency must e n t e r  i n t o  compliance 
w i t h  t h e  l i c e n s i n g  r e q u i r e m e n t s ,  may r e q u e s t  a  p l a n  
of  c o r r e c t i v e  a c t i o n  from t h e  pe r son  o r  agency t h a t  
d e m o n s t r a t e s  a  good f a i t h  e f f o r t  t o  remedy each 
v i o l a t i o n  by a  s p e c i f i c  d a t e ,  s u b j e c t  t o  t h e  a p p r o v a l  
of  t h e  depar tment .  

(c )  Any a c t i o n  t a k e n  t o  c o r r e c t  a  v i o l a t i o n  
s h a l l  be  documented i n  w r i t i n g  by t h e  p e r s o n  o r  
a d m i n i s t r a t o r  of  t h e  agency and v e r i f i e d  th rough  
fol low-up v i s i t s  by l i c e n s i n g  p e r s o n n e l  of  t h e  
depar tment .  

(dl  I f  t h e  p e r s o n  o r  agency h a s  f a i l e d  t o  
remedy each  v i o l a t i o n  by t h e  s p e c i f i c  d a t e  a g r e e d  
upon w i t h  t h e  depar tment ,  t h e  depar tment  s h a l l  w i t h i n  
30 days  n o t i f y  t h e  p e r s o n  o r  agency by c e r t i f i e d  m a i l  
of i t s  i n t e n t i o n  t o  r e f e r  t h e  v i o l a t i o n  o r  v i o l a t i o n s  
t o  t h e  o f f i c e  of t h e  s t a t e  a t t o r n e y .  

(el I f  t h e  p e r s o n  o r  agency f a i l s  t o  come i n t o  
compl iance  w i t h  t h e  l i c e n s i n g  r e q u i r e m e n t s  w i t h i n  30 
days  of w r i t t e n  n o t i f i c a t i o n ,  it i s  t h e  i n t e n t  of  t h e  
L e g i s l a t u r e  t h a t  t h e  depar tment  w i t h i n  30 days  r e f e r  
t h e  v i o l a t i o n  o r  v i o l a t i o n s  t o  t h e  o f f i c e  of  t h e  
s t a t e  a t t o r n e y .  

(Emphasis s u p p l i e d ) .  I t  i s  c l e a r  from t h e  f o r e g o i n g  s t a t u t e s  

t h a t  t h e  l e g i s l a t u r e  i n t e n d e d  t o  c o n f e r  upon t h e  Department t h e  



a u t h o r i t y  t o  b r i n g  c i v i l  a c t i o n s  f o r  enforcement whi le  r e f e r r i n g  

c a s e s  t o  t h e  s t a t e  a t t o r n e y  t o  p rosecu te  c r i m i n a l  v i o l a t i o n s .  

These va r ious  s t a t u t o r y  p rov i s ions  a r e  remedial  i n  n a t u r e  

and should be given a  l i b e r a l  c o n s t r u c t i o n  s o  a s  t o  f a c i l i t a t e  

achievement of t h e  l e g i s l a t i v e  purpose.  The Department 's  

complaint  a l l e g e d  f a c t s  showing t h a t  s t a t e  laws regard ing  

adopt ion r e f e r r a l s  were being v i o l a t e d .  The complaint  

s p e c i f i c a l l y  a l l e g e d  t h a t  t h e  defendant  was charg ing  f e e s  f o r  

r e f e r r i n g  pregnant  women t o  agen t s  o r  r e p r e s e n t a t i v e s  of 

p rospec t ive  adopt ive  p a r e n t s  and was t h e r e f o r e  a c t i n g  a s  an 

un l icensed  ch i ld -p l ac ing  agency. Thus t h e  complaint  a l l e g e d  

s u f f i c i e n t  f a c t s  t o  e s t a b l i s h  t h e  Department's a u t h o r i t y  t o  seek 

i n j u n c t i v e  r e l i e f .  Af t e r  an e v i d e n t i a r y  hea r ing  t h e  t r i a l  c o u r t  

g ran ted  a  temporary i n j u n c t i o n .  

The f a c t  t h a t  s e c t i o n  409.175 was no t  s p e c i f i c a l l y  brought 

t o  t h e  d i s t r i c t  c o u r t ' s  a t t e n t i o n  d i d  no t  r e l i e v e  t h a t  c o u r t  of 

t h e  o b l i g a t i o n  t o  fol low t h e  law. Bedenbaugh v .  Adams, 88 So.2d 

765 ( F l a .  1956) .  Moreover, because t h e  Department brought t h e  

complaint  pursuant  t o  s t a t u t o r y  a u t h o r i t y ,  it was n o t  r equ i r ed  t o  

a l l e g e  t h a t  t h e r e  was no adequate  l e g a l  remedy o r  t h a t  t h e r e  

would be i r r e p a r a b l e  harm without  c o u r t  r e l i e f .  See Rich v.  

Ryals,  2 1 2  So.2d 6 4 1  ( F l a .  1968) .  

For t h e  foregoing  reasons  I would e x e r c i s e  j u r i s d i c t i o n ,  

quash t h e  d e c i s i o n  of t h e  d i s t r i c t  c o u r t ,  and d i r e c t  t h a t  t h e  

t r i a l  c o u r t ' s  o r d e r s  be a f f i rmed.  

OVERTON, J . ,  Concurs 
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