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Pursuant to article V, section 3(b)(4), of the Florida 

Constitution, petitioner Danny Taylor seeks review of the 

decision below, Taylor v. State, 481 So.2d 970 (Fla. 5th DCA 

1986), affirming his conviction of attempted robbery. The 

district court of appeal certified the following question as one 

of great public importance: 

After submission of the cause to the jury for 
deliberations in the trial of a noncapital case, is 
it reversible error per se for a trial court to 
authorize the jury to separate overnight, or for some 
other definite time fixed by the court, and then 
reassemble and continue its consideration of a 
verdict? 

481 So.2d at 971. We answer in the affirmative and therefore 

quash the decision of the district court of appeal and remand 

with instructions that petitioner's conviction be reversed for a 

new trial. 

Petitioner was charged by information and tried for 

attempted robbery, a felony but not a capital offense. Over his 

objection, the trial judge allowed the jurors to go home for the 

night after they had begun deliberations. The jurors returned 

the next morning and found petitioner guilty as charged. 



The d i s t r i c t  c o u r t  of appea l  a f f i rmed  on t h e  b a s i s  of 

Engle v .  S t a t e ,  438 So.2d 803 ( F l a .  1 9 8 3 ) ,  c e r t .  d en i ed ,  465 U.S. 

1074 (1984 ) ,  and F r a n k l i n  v .  S t a t e ,  472 So.2d 1303  la. 1st DCA 

1 9 8 5 ) ,  r e v .  den i ed ,  482 So.2d 348  la. 1 9 8 6 ) ,  ho ld ing  t h a t  it i s  

n o t  r e v e r s i b l e  e r r o r  a s  a  m a t t e r  of law f o r  a  t r i a l  judge t o  

pe rmi t  a  j u ry  t o  s e p a r a t e  a f t e r  d e l i b e r a t i o n s  have begun i n  a  

n o n c a p i t a l  c a s e .  I t  t h e n  c e r t i f i e d  t h e  above q u e s t i o n  a s  one of 

g r e a t  p u b l i c  impor tance .  

P e t i t i o n e r  p o i n t s  o u t  t h a t  t h e  r u l e  i n  c a p i t a l  c a s e s  i s  

t h a t  it i s  p e r  se r e v e r s i b l e  e r r o r  t o  a l l ow ,  over  a  d e f e n d a n t ' s  

o b j e c t i o n ,  a  j u ry  t o  s e p a r a t e  a f t e r  it has  begun d e l i b e r a t i n g .  

See L iv ings ton  v .  S t a t e ,  458 So.2d 235 ( F l a .  1 9 8 4 ) .  H e  a rgues  

t h a t  t h e r e  i s  no l e g a l  b a s i s  t o  d i s t i n g u i s h  c a p i t a l  from 

n o n c a p i t a l  c a s e s  on t h i s  i s s u e .  This  view i s .  se t  f o r t h  i n  t h e  

d i s s e n t i n g  op in ion  of Judge Dauksch i n  t h e  c a s e  under review.  

I n  L iv ings ton  v.  S t a t e ,  w e  t r a c e d  t h e  development of 

F l o r i d a  law on j u ry  s e q u e s t r a t i o n ,  n o t i n g  t h e  d i s t i n c t i o n  made 

between c a p i t a l  and n o n c a p i t a l  c a s e s .  W e  reasoned t h a t  t h e  

purpose  f o r  r e q u i r i n g  j u ry  s e q u e s t r a t i o n  when d e l i b e r a t i o n s  had 

begun was 

q u i t e  s imply ,  t o  s a f egua rd  t h e  d e f e n d a n t ' s  r i g h t  t o  a  
t r i a l  by a n  i m p a r t i a l  j u r y .  Th i s  r i g h t  i s  
fundamental  and i s  guaran teed  by t h e  s i x t h  amendment 
t o  t h e  Uni ted  S t a t e s  C o n s t i t u t i o n  and a r t i c l e  I ,  
s e c t i o n  1 6  of t h e  F l o r i d a  C o n s t i t u t i o n .  There i s  no 
way t o  i n s u l a t e  j u r o r s  who a r e  a l lowed t o  go t o  t h e i r  
homes and o t h e r  p l a c e s  f r e e l y  f o r  an  e n t i r e  weekend 
from t h e  myriad of s u b t l e  i n £  luences  t o  which t h e y  
w i l l  be s u b j e c t .  J u r o r s  i n  such a  s i t u a t i o n  a r e  
s u b j e c t  t o  be ing  improper ly  i n f l u e n c e d  by 
c o n v e r s a t i o n s ,  by r ead ing  m a t e r i a l ,  and by 
e n t e r t a i n m e n t  even i f  t h e y  obey t h e  c o u r t ' s  
admoni t ions  a g a i n s t  exposure  t o  any news r e p o r t s  and 
c o n v e r s a t i o n s  abou t  t h e  c a s e  t hey  have been sworn t o  
t r y .  

458 So.2d a t  238. W e  a l s o  no ted  t h a t  wh i l e  F l o r i d a  Rule of 

Cr imina l  Procedure  3 .370 (b )  "p rov ide s  f o r  t r i a l  c o u r t  d i s c r e t i o n  

t o  a l l ow  t h e  j u r o r s  t o  s e p a r a t e  a f t e r  f i n a l  submiss ion of t h e  

cause  and b e f o r e  r e t i r i n g  t o  d e l i b e r a t e ,  it does  n o t  s p e c i f i c a l l y  

con templa te  such a  s e p a r a t i o n  i n  t h e  mids t  of d e l i b e r a t i o n s . "  

458 So.2d a t  237. W e  h e l d  " t h a t  i n  a  c a p i t a l  c a s e ,  a f t e r  t h e  

j u r y ' s  d e l i b e r a t i o n s  have begun, t h e  j u ry  must be s e q u e s t e r e d  



u n t i l  i t  r e a c h e s  a  v e r d i c t  o r  i s  d i s c h a r g e d  a f t e r  b e i n g  

u l t i m a t e l y  u n a b l e  t o  do  s o .  A s e p a r a t i o n  o f  t h e  j u r o r s  a f t e r  

commencement of d e l i b e r a t i o n s  w i l l  g e n e r a l l y  b e  grounds  f o r  a  

m i s t r i a l ,  s a v e  f o r  e x c e p t i o n a l  c i r c u m s t a n c e s  of  emergency, 

a c c i d e n t ,  o r  o t h e r  s p e c i a l  n e c e s s i t y . "  L i v i n g s t o n  v .  S t a t e ,  458 

So.2d a t  239. L a t e r  w e  d e c l i n e d  t o  a p p l y  t h e  r u l e  o f  p e r  se 

r e v e r s a l  where t h e  a c c u s e d  c a p i t a l  d e f e n d a n t  n o t  o n l y  d i d  n o t  

o b j e c t  b u t  a c q u i e s c e d  t o  a  j u r y ' s  s e p a r a t i o n .  I t  would n o t  have  

b e e n  f a i r  t o  a l l o w  t h e  d e f e n d a n t  t h e r e  t o  c l a i m  r e v e r s i b l e  e r r o r  

on  a p p e a l  a f t e r  s u c h  a c q u i e s c e n c e .  Brookings  v .  S t a t e ,  No. 

6 4 , 2 2 1   la. Aug. 28, 1 9 8 6 ) .  

The r e a s o n i n g  s u p p o r t i n g  t h e s e  c a p i t a l - c a s e  d e c i s i o n s  i s  

e q u a l l y  a p p l i c a b l e  t o  n o n c a p i t a l  cases. S e e  Ra ines  v .  S t a t e ,  65 

So.2d 558  la. 1 9 5 3 ) .  Defendan t s  a c c u s e d  o f  n o n c a p i t a l  o f f e n s e s  

are g u a r a n t e e d  t h e  same c o n s t i t u t i o n a l  r i g h t s  t o  a  t r i a l  by a n  

i m p a r t i a l  j u r y  as are d e f e n d a n t s  a c c u s e d  o f  c a p i t a l  o f f e n s e s .  

J u r o r s  i n  n o n c a p i t a l  c a s e s  are j u s t  as l i k e l y  t o  b e  s u b j e c t e d  t o  

a myr iad  o f  s u b t l e  i n f l u e n c e s  as j u r o r s  i n  c a p i t a l  c a s e s .  

T h e r e f o r e ,  w e  see no r e a s o n  t o  a p p l y  a d i f f e r e n t  r u l e  i n  

n o n c a p i t a l  cases as d i s t i n g u i s h e d  from c a p i t a l  cases. 

I n  Durano v .  S t a t e ,  262 So.2d 733 ( F l a .  3d DCA 1 9 7 2 ) ,  

wh ich ,  l i k e  t h e  p r e s e n t  case, conce rned  a p r o s e c u t i o n  f o r  a 

s e r i o u s  b u t  n o t  a c a p i t a l  f e l o n y ,  t h e  c o u r t  s a i d :  "The r i g h t  o f  

a d e f e n d a n t  t o  have  a j u r y  d e l i b e r a t i n g  h i s  g u i l t  o r  i n n o c e n c e  

f r e e  f rom any  d i s t r a c t i o n s ,  o u t s i d e  o r  imprope r  i n f l u e n c e s  i s  a 

paramount  r i g h t  which must  b e  c l o s e l y  gua rded . "  - I d .  a t  734. The 

p o s s i b i l i t y  o f  a j u r o r  b e i n g  i m p r o p e r l y  i n f l u e n c e d  w h i l e  g o i n g  

a b o u t  h i s  normal  a c t i v i t i e s  away from t h e  c o u r t h o u s e  i n  t h e  m i d s t  

o f  d e l i b e r a t i o n s  i s  s o  g r e a t  t h a t  t h e  p r o c e d u r e  must  b e  

d i s a p p r o v e d  f o r  n o n c a p i t a l  as w e l l  as c a p i t a l  t r i a l s .  

W e  t h e r e f o r e  h o l d  t h a t  it i s  r e v e r s i b l e  e r r o r  f o r  a t r i a l  

c o u r t  i n  a  n o n c a p i t a l  f e l o n y  case t o  a l l o w  a j u r y  t o  s e p a r a t e  

a f t e r  d e l i b e r a t i o n s  have begun. The d e f e n d a n t  h e r e  r a i s e d  t h e  

i s s u e  b e f o r e  t h e  t r i a l  c o u r t  by o b j e c t i o n  and t h u s  w a s  e n t i t l e d  

t o  a r g u e  it on a p p e a l .  W e  q u a s h  t h e  d e c i s i o n  o f  t h e  d i s t r i c t  



court of appeal and remand with instructions that petitioner's 

conviction be reversed and remanded for a new trial. 

It is so ordered. 

ADKINS, OVERTON, EHRLICH, SHAW and BARKETT, JJ., Concur 
McDONALD, C.J., Dissents 

NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING MOTION AND, IF 
FILED, DETERMINED. 
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James B. Gibson, P u b l i c  Defender ,  Seventh  J u d i c i a l  C i r c u i t ,  and 
Kenneth W i t t s ,  A s s i s t a n t  P u b l i c  Defender ,  Daytona Beach, F l o r i d a ,  

f o r  P e t i t i o n e r  

J i m  Smith ,  A t t o r n e y  Genera l  and Richard  B. M a r t e l l ,  A s s i s t a n t  
A t t o r n e y  Genera l ,  Daytona Beach, F l o r i d a ,  

f o r  Respondent 


