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ISSUES O N  JURISDICTION 

WHETHER THIS  COURT HAVE JURISDICTION OF 
THIS CASE BECAUSE THE OPINION ISSUED BY 
THE DISTRICT COURT OF APPEAL, F I R S T  
DISTRIC'I', DIRECTLY AND EXPRESSLY CONFLICT 
WITH McRAE V .  STATE, 4 3 7  s o . 2 d  1 3 8 8  ( F l a .  
1 9 8 3 1 ,  AND STEPHENS V .  STATE, 4 7 8  s o . 2 d  
419  ( F l a .  3 r d  DCA 1 9 8 5 1 ,  ON THE SAME POINT 
OF LAW. 

WHETHER T H I S  COURT HAVE JURISDICTION OF 
THIS  CASE WHERE THE O2INION ISSUED BY 
THE DISTRICT COURT OF APPEAL, F I R S T  
DISTRICT DIRECTLY AND EXPRESSLY CONFLICT 
WITH STATE V .  RHODE;J,448 s o . 2 d  ( F l a .  1 9 8 4 1 ,  
STYLES V .  STATE,465  s o . 2 d  1 3 6 9  ( F l a .  2 n d  
DCA 1 9 8 5 1 ,  REYNOLDS V .  STATE, 4 2 9  s o . 2 d  1 3 3 1  
a F l a .  5 t h  DCA 1 9 8 3 1 ,  SANDERS V .  STATE, 3 8 6  
s o . 2 d  2 5 6  ( F l a .  5 t h  DCA 1 9 8 0 1 .  SKINNER V .  
STATE, 3 6 6  s o . 2 d  4 8 6  ( F l a .  3 r d  DCA 1 9 7 9 1 ,  
AND STEPHENS V .  STATE, 4 7 8  s o . 2 d  4 1 9  ( F l a .  
3 r d  DCA 1 9 8 5 1 ,  ON THE SAME POINT OF LAW. 
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I N  THE SUPREME COURT OF FLORIDA 

CHARLES EDWARD BASS, 

P e t i t i o n e r ,  

VS. CASE N O .  6 8 , 2 3 0  

STATE OF FLORIDA, 

Respondent.  

/ 

PETITIONER'S BRIEF ON JURISDICTION 

PRELIMINARY STATEMENT 

P e t i t i o n e r  w a s  t h e  A p p e l l a n t  below and w i l l  be  

r e f e r r e d  t o  as such  u n l e s s  h i s  a c t u a l  l a s t  name i s  used .  

Respondent was t h e  A p p e l l e e  below and w i l l  be  

r e f e r r e d  t o  a s  Respondent .  The p a r t i e s  w i l l  be  r e f e r r e d  t o  

a s  t h e y  s t o o d  i n  t h e  s t y l e  o f  t h i s  c a s e .  

Refe rence  t o  t h e  a t t a c h e d  append ix  s h a l l  be by t h e  

l e t t e r s  "App." fo l lowed  by t h e  a p p r o p r i a t e  page number i n  

p a r e n t h e s e .  



SUMMARY OF THE ARGUMENT 

The D i s t r i c t  Cour t  o f  Appeal ,  F i r s t  D i s t r i c t ,  

r e n d e r e d  an  o p i n i o n  i n  d i r e c t  c o n f l i c t  w i t h  t h i s  C o u r t ' s  

o p i n i o n  i n  McRae v .  S t a t e ,  437 so.2d 1388 ( F l a .  19831, where 

it was h e l d  : " o r d i n a r y  t r i a l  e r r o r "  a r e  n o t  a p p r o p r i a t e  i n  

p o s t - c o n v i c t i o n  p r o c e e d i n g s  p u r s u a n t  t o  Rule 3.850,  F l a .  R .  

C r .  P . ,  and any m a t t e r s  which c o u l d  have been r a i s e d  on 

d i r e c t  a p p e a l  i s  f o r e c l o s e d  under  t h e  r u l e .  The D i s t r i c t  

Court  a p p l i e d  t h e  McRae p r i n c i p l e s  i n  t h e  i n s t a n t  c a s e .  T h i s  

d i s c u s s i o n  announced a  new r u l e  o f  law a t  v a r i a n c e  w i t h  t h e  

McRae o p i n i o n  because  fundamenta l  e r r o r  was n o t  f o r e c l o s e d  under 

McRae, Supra .  Here ,  t h e  D i s t r i c t  Court  a p p l i e d  McRae and 

reached  a  r e s u l t s  i n  e x p r e s s  c o n f l i c t  w i t h  a n o t h e r  D i s t r i c t  

Court  on t h e  same p o i n t  o f  law. Stephens  v. S t a t e ,  478 so .2d  

419 ( F l a .  3rd DCA 1985) .  M i s a p p l i c a t i o n  o f  l e g a l  p r i n c i p l e s  

handed down by t h i s  Court  p r o v i d e s  j u r i s d i c t i o n .  Compare, 

Bass v .  S t a t e ,  478 so.2d 461 CFla. 1st DCA 1985) .  

Next ,  t h e  D i s t r i c t  Cour t ,  even though P e t i t i o n e r  r a i s e d  

a  d i f f e r e n t  ground and t h e  f i r s t  p o s t - c o n v i c t i o n  motion was 

d i s m i s s e d  a s  l e g a l l y  i n s u f f i c i e n t  on i t s  f a c e ,  concluded t h a t  

t h e  second motion was b a r r e d .  The c o n f l i c t  i s  a p p a r e n t  i n  

t h a t  McRae, S u p r a ,  e x p l i c t l y  p r o v i d e s ,  i n  two p rongs ,  t h a t  t h e  

r e s t r i c t i o n  does  n o t  a p p l y  ". . . where t h e  p r e v i o u s  motion was 



summarily denied or dismissed for legal insuffi~iency.~~ 

And, a motion ' I .  . . stating substantially different legal 
grounds is permitted . . . ." 437 so.2d 1390. Thus, the conflict 

between McRae, Supra, and the instant case is the differents in 

the results reached in cases substantially the same. Art.V, Sect. 

3(b)(3), Fla. Const. (1980). 

Even though Petitioner's second post-conviction motion 

raised substantially a different ground than the fist motion; the 

first motion was not decided on the merits, and the second motion 

alleged an illegal sentence as the new ground. The First District 

Court concluded that the second motion was barred because the 

illegal sentence should have been raised on direct appeal. (App. 

3 and 4) 

Conflict jurisdiction is generated by Bass, Supra, in 

that the opinion of the First District Court announced a new 

rule of law where an illegal sentence is alleged on post- 

conviction motions. Additionally the First District Court applied 

the contemporaneous objection bar to the facts of the instant 

case involving fundamental error to produce a different results 

than State v. Rhoden, 448 so.2d 1031, 1016 (Fla. 1984) ("The 

purpose for the contemporaneous objection rule is not present 

in the sentencing process . . .."I. 



Becaus.e the F i r s t  D i s t r i c t  C o u r t ' s  o p i n i o n  d i s c u s s e s  

t h e  b a s i s  upon which t h a t  Cour t  r eached  t h e  d e c i s i o n  t o  a f f i r m  

t h e  t r i a l  c o u r t ' s  summary d i s m i s s a l  coupled  w i t h  the l e g a l  

p r i n c i p l e  a p p l i e d  t o  t h e  i n s t a n t  c a s e  t o  produce a  d i f f e r e n t  

r e s u l t s  by r e l y i n g  on a  d e c i s i o n  a t  v a r i a n c e  w i t h  t h e  c a s e  

under  r e v i e w ,  and t h e  announcement o f  a  new r u l e  o f  law which 

c o n f l i c t  w i t h  p r i o r  d e c i s i o n s  of t h i s  Court  p r o v i d e s  j u r i s d i c t i o n .  

Ford Motor Co. v.  K i k i s ,  4 0 1  so.2d 1341,  1342 ( F l a .  1981) .  



FACTS AND CIRCUMSTANCES OF THE CASE 

The i n s t a n t  c o n t r o v e r s y  s tem from a  second motion f o r  

p o s t - c o n v i c t i o n  r e l i e f  f i l e d  by P e t i t i o n e r - -  a l l e g i n g  an  i l l e g a l  

s e n t e n c e  i n  e x c e s s  of  law a s  t h e  s o l e  new ground f o r  r e l i e f .  

P e t i t i o n e r  had been c o n v i c t e d  o f  Count-I : Burg la ry  

o f  Occupied Dwel l ing  w h i l e  Armed w i t h  A Deadly Weapon; Count-11: 

Armed Robbery With Use o f  Deadly Weapon; Count-I11 : Aggravated 

B a t t e r y  With Use o f  A Deadly Weapon, t o  w i t ,  a  sho tgun ;  and 

Count-IV : Grand T h e f t ,  i n  t h e  C i r c u i t  C o u r t ,  T h i r d  J u d i c i a l  

C i r c u i t ,  Hamilton County, F l o r i d a .  On December 1 0 ,  1980,  a f t e r  

a  j u r y  t r i a l ,  t h e  C i r c u i t  Court  imposed s i x t y  y e a r s  on Count-If 

T h i r t y  y e a r s  on Count-I ; F i f t e e n  y e a r s  on Count-111, w i t h  t h e  

minimum o f  t h r e e  y e a r s  on Counts  I ,  11, 111; ~ i v e  y e a r s  

on Count-IV w i t h o u t  a  mandatory minimum. 

A d i r e c t  a p p e a l  w a s  had and a f f i r m e d  w i t h o u t  an 

o p i n i o n  by t h e  D i s t r i c t  Court  o f  Appeal ,  F i r s t  D i s t r i c t  on 

January  2 7 ,  1981. 

P e t i t i o n e r  f i l e d  h i s  f i r s t  p o s t - c o n v i c t i o n  motion on 

December 3 ,  1981,  a l l e g i n g  1) I n e f f e c t i v e  A s s i s t a n c e  o f  Counsel ;  

2 )  D e n i a l  of  S a n i t y  Hear ing ;  3 )  Double J e o p a r d y ;  4 )  Denia l  o f  

F a i r  T r i a l ;  and 5 )  The T r i a l  Court  Did Not Have J u r i s d i c t i o n  To 

Impose Any Three Year Mandatory Sen tence .  On t h e  1 2 t h  o f  May 

1982 t h e  t r i a l  Court  den ied  t h e  f i r s t  motion on t h e  grounds t h a t  : 

"The motion i s  i n s u f f i c i e n t  on i t s  f a c e  a s  a  m a t t e r  o f  law." 



(App. -11. An a p p e a l  of  t h a t  summary d e n i a l  was had and a f f i r m e d  

by  t h e  F i r s t  D i s t r i c t  Cour t  o f  Appeal  on September 21, 1 9 8 2 .  

The second mot ion  f o r  p o s t - c o n v i c t i o n  r e l i e f  w a s  

f i l e d  on t h e  2 4 t h  o f  J u l y  1984 i n  t h e  t r i a l  c o u r t .  On t h e  1 0 t h  

of  December 1984 t h e  t r i a l  c o u r t  e n t e r e d  a n  Order  deny ing  t h e  

second motion as s u c c e s s i v e  (App.-2) .  On a p p e a l  f rom t h e  l a t t e r  

d e n i a l ,  t h e  F i r s t  D i s t r i c t  Cour t  on r e h e a r i n g  h e l d  : " S i n c e  

a p p e l l a n t ' s  second motion r a i s e s  a n  i s s u e  which c o u l d  have been  

a d d r e s s e d  on d i r e c t  a p p e a l ,  t h e  o r d e r  o f  t h e  t r i a l  c o u r t  deny ing  

t h e  motion i s  a f f i r m e d . "  (App.-3) ( f o o t n o t e  o m i t t e d )  

I n  t h e  o r i g i n a l  d e c i s i o n  had i n  t h e  a p p e a l  below, t h e  

F i r s t  D i s t r i c t  Cour t  h e l d  : 

I n  t h e  i n s t a n t  c a s e ,  n o t  o n l y  does  a p p e l l a n t ' s  
second mot ion  s t a t e  s u b s t a n t i a l l y  d i f f e r e n t  
grounds  f o r  r e l i e f  t h m  h i s  f i r s t  motion b u t  
t h e  f i r s t  motion w a s  a l s o  n o t  a d j u d i c a t e d  on 
i t s  m e r i t s .  T h e r e f o r e ,  we r e v e r s e  and remand 
f o r  t h e  t r i a l  c o u r t  t o  c o n s i d e r  t h e  m e r i t s  of  
t h e  second mot ion .  I d .  

Based on an a p p a r e n t  c o n f l i c t ,  j u r i s d i c t i o n  i s  sough t  

i n  t h i s  Cour t .  



ARGUMENT ON JURISDICTIONAL ISSUES : 

THE DECISION OF THE DISTRICT COURT OF 
APPEAL I N  PETITIONER'S CASE DIRECTLY 

I .  AND EXPRESSLY CONFLICT WITH McRAE V .  
STATE, AND STEPHENS V .  STATE. 

The o p i n i o n  and d e c i s i o n  reached  by t h e  a i s t r i c t  Court  

of Appeal ,  F i r s t  D i s t r i c t  i n  P e t i t i o n e r ' s  c a s e  d i r e c t l y  and 

e x p r e s s l y  c o n f l i c t  w i t h  t h e  l e g a l  p r i n c i p l e s  announced i n  

McRae v .  S t a t e ,  Supra ,  t h e r e b y  invok ing  t h e  j u r i s d i c t i o n  o f  t h e  

Court  p u r s u a n t  t o  A r t .  V ,  S e c t .  3 ( b ) ( 3 ) ,  F l a .  C o n s t . ( 1 9 8 0 ) .  

P e t i t i o n e r  u rge  j u r i s d i c t i o n  i n  t h i s  Court  on t h e  grounds t h a t  

t h e  o p i n i o n  o f  t h e  F i r s t  D i s t r i c t  Cour t  m i s a p p l i e d  McRae v .  S t a t e ,  

Supra ,  t o  a r r i v e  a t  a r e s u l t s  c o n t r a r y  t o  t h a t  c a s e .  T h i s  

c o n t r a r y  r e s u l t s  announced a new r u l e  o f  l a w  m a t e r i a l l y  a t  

v a r i a n c e  w i t h  t h e  McRae o p i n i o n .  

A s  t h e  o p i n i o n  o f  t h e  F i r s t  D i s t r i c t  Court  r e v e a l s ,  

P e t i t i o n e r ' s  f i r s t  motion f o r  p o s t - c o n v i c t i o n  r e l 2 e f  w a s  denied  

summarily w i t h o u t  a n  e v i d e n t i a r y  h e a r i n g  as i n s u f f i c i e n t  on i t s  

f a c e .  (App.-3 and 4 )  I n  l i n e  w i t h  McRae, s u p r a ,  t h e  D i s t r i c t  

Court  n o t e d  t h a t  t h e  second motion f o r  p o s t - c o n v i c t i o n  r e l i e f  

a l l e g e d  a d i f f e r e n t  ground-- fundamenta l  e r r o r  i n  s e n t e n c i n g .  

Although a t  t h i s  j u n c t u r e  P e t i t i o n e r ' s  c a s e  i s  i n d i s t i n q u i s h a b l e  

from t h e  McRae h o l d i n g  t h a t  a  second motion i s  p e r m i t t e d  where 

t h e  p r i o r  d e t e r m i n a t i o n  w a s  n o t  on t h e  m e r i t s  and t h e  second 



motion s t a t e d  s . u b s t a n t i a l l y  4 d i f f e r e n t  ground,  th-e D i s t r i c t  

Court  n e v e r t h e l e s s  a f f i r m e d  di'sni.ssa,l of tb-e second mot ion .  

Sfnce  t h e  D i s t r i c t  Court  reach-ed a  c o n t r a r y  r e s u l t s  i n  t h e  

f a c e  o f  t h e  c l e a r  mandate o f  McRae, Supra ,  j u r i s d i c t i o n  i s  

c l e a r ,  d i r e c t  and e x p r e s s e d .  That  i s ,  t h e  F i r s t  D i s t r i c t  Cour t  

announced a r u l e  o f  law which c o n f l i c t  w i t h  p r e v i o u s l y  

announced by t h e  Supreme Cour t .  N i e l s e n  v .  C i t y  o f  S a r a s o t a ,  

177  so .2d  731,734 ( F l a .  1 9 6 0 ) .  I n  t h i s  c a s e ,  t h e  new r u l e  of 

law c r e a t e d  by t h e  F i r s t  D i s t r i c t  C o u r t ' s  o p i n i o n  i s  e s s e n t i a l l y  

t h a t  second p o s t - c o n v t c t i o n  motion may be  summarily den ied  even 

if t h e  f i r s t  motion was n o t  a d j u d i c a t e d  on t h e  m e r i t s  and ,  even 

i f  t h e  second motion r a i s e s  a  t o t a l l y  new ground f o r  r e l i e f .  

A t  t h i s  j u n c t u r e  t h e  McRae h o l d i n g  c o n t r o l s  t h e  i n s t a n t  

c a s e ,  b u t  t h e  F i r s t  D i s t r i c t  Cour t  announcement o f  t h e  new r u l e  

o f  law a l t e r e d  t h e  s t a t e  of t h e  law and t h e  r e s u l t s  r eached  i n  

t h i s  c a s e .  The announcement o f  such a  Aew r u l e  o f  law must 

f low from t h i s  C o u r t ,  n o t  t h e  D i s t r i c t  C o u r t s .  S t a t e  v .  L o t t ,  

286 so .2d  565,566 ( F l a .  1973) ,  and Hoffman v .  J o n e s ,  280 so .2d  

Next ,  t h e  D i s t r i l c t  Court  c i t e d  McRae,' Supra ,  f o r  t h e  

h o l d i n g  " H a t t e r s  which cou ld  have been r a i s e d  on d i r e c t  a p p e a l  

may n o t  be  c o n s i d e r e d  by mot ion  under  3.850." ( c i t a t i o n s  

o m i t t e d )  P e t i t i o n e r  submit  t h a t , .  McRae; Supra ,  i s  a t  v a r i a n c e  

w i t h  t h e  i n s t a n t  c a s e  a t  t h i s  j u n c t u r e  i n  t h a t  fundamenta l  e r r o r  



i s  a t  i s s u e  i n  t h e  p r e s e n t  c a s e .  J u s t  l i k e  S m i t h  v .  S t a t e ,  453 

so .2d  388 CFla. 19841,  ci ' ted by t h e  Di 's t r i .c t  C o u r t ,  fundamental  

e r r o r  was n o t  t h e  i s s u e .  Simply p u t ,  t h e  D i s t r i c t  Court  m i s a p p l i e d  

t h e  law. 

Th i s  Court  has  c e r t i o r a r i  j u r i s d i c t i o n  
based on c o n f l i c t  when a  d i s t r i c t  c o u r t  
o f  a p p e a l  m i s a p p l i e s  t h e  law by r l y i n g  
on a d e c i s i o n  which i n v o l v e s  a  s i t u a t i o n  
m a t e r i a l l y  a t  v a r i a n c e  w i t h  t h e  one under  
review.  ( c i t a t i o n  o m i t t e d )  

The Cour t  below r e l i e d  on a  c a s e  w i t h  
f a c t s  m a t e r i a l l y  d i s t i n q u i s h a b l e  from 
t h o s e  o f  t h e  c a s e  a t  b a r  and t h u s  
m i s a p p l i e d  t h e  law. 

Gibson v. Avis  Rent-A-Car System, I n c . ,  386 so.2d 5 2 0 , 5 2 l ( F l a .  1 9 8 0 ) .  

Then, i n  r e a c h i n g  t h e  d e c i s i o n  t h e  F i r s t  D i s t r i c t  Court  

e x p r e s s l y  and d i r e c t l y  c r e a t e d  a  c o n f l i c t  i n  c a s e s  on t h e  D i s t r i c t  

Court  l e v e l .  The s t a t e  o f  t h e  law i n v o l v i n g  l e g a l  p r i n c i p l e s  on 

s u b s t a n t i a l l y  t h e  same f a c t s  a t  b a r  was announced by t h e  T h i r d  

D i s t r i c t  Court  o f  Appeal i n  S tephens  v .  S t a t e ,  478 so.2d 419,420 

( F l a .  3rd DCA 1 9 8 5 ) .  No more t h a n  one week l a t e r  t h e  F i r s t  D i s t r i c t  

Court  announced a  c o n t r a r y  h o l d i n g  and r e s u l t s .  Both Cour t s  were 

d e a l i n g  w i t h  a  second 3.850 motion a l l e g i n g  d i f f e r e n t  grounds  t h a n  

t h e  f i r s t  motion based on an  un lawfu l  s e n t e n c e .  I r o n i c a l l y ,  b o t h  

Cour t s  o f  Appeal r e l i e d  on McRae,,Bupra, i n  d i s c u s s i n g  t h e  l e g a l  

p r i n c i p l e s  i n v o l v e d .  Compare, Bass v.  S t a t e ,  478 so .2d  461 ( F l a .  

1s t  DCA 1 9 8 5 ) .  



The. f a c t  t h a t  t h e  F i r s t  D i s t r i c t  Cour t  q u o t e d  f rom t h e  

Amendment t o  Rule  3.850 and  d?d n o t  n o t i c e  fundamen ta l  e r r o r  i n  

t h e  s e n t e n c i n g  p r o c e s s  d o e s  n o t  d i s t i n q u i s h  Bass and  S t e p h e n s ,  

Supra .  Both cases a r e  f a c t u a l l y  i d e n t i c a l .  It j u s t  s o  happens  

t h a t  t h e  F i r s t  D i s t r i c t  Cour t  i n  q u o t i n g  the  new Amendment t o  

Rule  3.850 a c t u a l l y  announced a Ru le  change  t o  t h e  Cour t  Ru les  

beyond t h a t  C o u r t ' s  a u t h o r i t y .  Hoffman v .  J o n e s ,  S u p r a .  The 

d i r e c t  and e x p r e s s  c o n f l i c t  between Bass and  S t e p h e n s  c l e a r l y  

i n v o k e s  t h i s  C o u r t ' s  d u t y  and  r e s p o n s i b i l i t y  t o  m a i n t a i n  u n i f o r m i t y  

of p r i n c i p l e s  and p r a c t i c e s  u n d e r  c o n f l i c t  j u r i s d i c t i o n .  Tyus v .  

~ ~ a l a c h i c o l a  N o r t h e r n  R a i l r o a d  Co.,  130  so .2d  580,585 CFla. 1963. '  



THE DECISION 0 7  THE DIS.TqXCT COURT OR 
APPEAL DIRECTLY AND EXPRESSLY CONFLICT 
WITH THE CASES OF STATE Y. RKQDEN, 
STYLES V . STATE, REYNOLDS V-. ' STATE, 
SANDERS V .  STATE, -E~ 
AND STEPHENS V .  STATE. 

P e t i t i o n e r  contend t h a t  t h e  o p i n i o n  announced i n  hls 

c a s e  by t h e  F i r s t  D i s t r i c t  Court  o f  Appeal d i r e c t l y  and e x p r e s s l y  

c o n f l i c t  v e r t i c a l l y  w i t h  S t a t e  v .  Rhoden, Supra ,  and s e v e r a l  

o p i n i o n s  h o r i z o n a l l y  on t h e  D i s t r i c t  Court  l e v e l .  I n  Bass,  Supra ,  

t h e  Court  below acknowledged t h a t  P e t i t i o n e r  newly r a i s e d  c l a i m  

invo lved  a n  i l l e g a l  s e n t e n c e ,  however,  t h e  D i s t r i c t  Court  h e l d  : 

M a t t e r s  which cou ld  have been r a i s e d  on 
d i r e c t  a p p e a l  may n o t  be  c o n s i d e r e d  by 
motion under  Rule 3.850. ( c i t a t i o n s  o m i t t e d )  

S i n c e  a p p e l l a n t ' s  second motion r a i s e s  
an  i s s u e  which c o u l d  have been a d d r e s s e d  
on d i r e c t  a p p e a l ,  t h e  o r d e r  o f  t h e  t r i a l  
c o u r t  denying t h e  motion i s  a f f i r m e d .  

( f o o t n o t e  o m i t t e d )  

Bass,  Supra ,  478 so .2d  4 6 1 - 6 2 .  

Here, it i s  c l e a r  t h e  F i r s t  D i s t r i c t  Court  a p p l i e d  t h e  

contemporaneous o b j e c t i o n  b a r  t o  t h e  f a c t s  o f  t h i s  c a s e  which 

a l l e g e d  an  i l l e g a l  s e n t e n c e .  The h o l d i n g  below i s  n o t  o n l y  a  

m i s a p p l i c a t i o n  o f  t h e  contemporaneous b a r ,  b u t  i s  a  d i r e c t  and 

e x p r e s s  c o n f l i c t  w i t h  S t a t e  v .  Rhoden, Supra ,  where t h e  same 

l e g a l  p r i n c i p l e  was a d d r e s s e d  : 



F u r t h e r ,  t h e  S t a t e  a s s e r t s .  t h a t  the f a i l u r e  
t o  o b j e c t  i s  a  wa ive r  of  tRe. r i g h t  Ear 
purposes  of a p p e a l  and i n  a n y  pos t -conv ic t ion  
p r o c e e d i n g s .  We r e j e c t  t h e s e  arguments .  

The purpose  f o r  t h e  contemporaneous o b j e c t i o n  
r u l e  i s  n o t  p r e s e n t  i n  t h e  s e n t e n c i n g  p r o c e s s  
because  any e r r o r  can  be c o r r e c t e d  by a  s i m p l e  
remand t o  t h e  s e n t e n c i n g  judge .  

Rhoden, Supra ,  a t  448 so .2d  1 0 1 6 ;  Th i s  d i s c u s i o n  by t h e  F i r s t  

D i s t r i c t  Court  o f  Appeal i n  a p p l y i n g  t h e  b a r  t o  s e n t e n c i n g  e r r o r  

i s  s u f f i c i e n t  t o  c a u s e  c o n f l i c t  j u r i s d i c t i o n  i n  t h i s  Cour t .  See ,  

Ford Motor Co. v.  K i k i s ,  4 0 1  so .2d  1341,1342 ( F l a .  1 9 8 1 ) .  

S i m i l a r l y ,  t h e  m i s a p p l i c a t i o n  o f  t h e  contemporaneous b a r  t o  

t h e  i n s t a n t  c a s e  p r e s e n t  a  s u f f i c i e n t  c o n f l i c t  where fundamenta l  

e r r o r  i s  a t  i s s u e .  Gibson v. Avis  Rent-A-Car System, I n c . ,  Supra .  

Under t h e  F i r s t  D i s t r i c t  Court  r a t i o n a l e ,  fundamental  

e r r o r  would be s u b j e c t e d  t o  t h e  contemporaneous b a r  on p o s t -  

c o n v i c t i o n  mot ions  i n  c o n f l i c t  w i t h  S t y l e s  v. S t a t e ,  465 so .2d  

1369 (3.850 i s  n o t  improper because  o f  t h e  normal r u l e  t h a t  a n  

i s s u e t h a t  could  have been r a i s e d  by d i r e c t  a p p e a l  b u t  was n o t ) .  

The same c o n f l i c t  e x i s t  between t h i s  c a s e  and Reynolds v .  S t a t e ,  

4 2 9  so .2d  133131333(sen tenc ing  e r r o r  i s  fundamenta l  and endures  

and p e t i t i o n e r  i s  e n t i t l e d  t o  r e l i e f  i n  any and e v e r y  l e g a l  

manner p o s s i b l e ,  v i z  : on d i r e c t  a p p e a l  a l t h o u g h  n o t  f i r s t  p r e s e n t e d  

t o  t h e  t r i a l  c o u r t ,  by p o s t - c o n v i c t i o n  r e l i e f  under  Rule 3 .850) ;  

Sanders  v.  S t a t e ,  386 s o . 2 d  256,257("A s e n t e n c e  n o t  a u t h o r i z e d  



b y  law i s  always s u b j e c t  t o  c o l l a t e r a l  a t t a c k .  " I ;  S k i n n e r  v. 

S t a t e ,  366 so.2d 486, 487 Csamel; and StepIiens v .  S t a t e ,  478 

so .2d  419,420 ( I '  . . . fundamenta l  e r r o r ,  s u c h  a s  t h e  i m p o s i t i o n  

o f  a n  un lawfu l  s e n t e n c e ,  may be r a i s e d  f o r  t h e  f i r s t  t i m e  i n  a  

Rule 3.850 motion n o t w i t h s t a n d i n g  t h e  f a c t  t h a t  i t  cou ld  have 

been r a i s e d  on d i r e c t  a p p e a l . " ) .  

I n  P e t i t i o n e r ' s  c a s e  t h e  F i r s t  D i s t r i c t  Court  a p p l i e d  

t h e  contemporaneous b a r  i n  c o n f l i c t  w i t h  t h e  c a s e s  c i t e d  f o r  

c o n f l i c t  j u r i s d i c t i o n .  The c a s e s  c i t e d  f o r  c o n f l i c t  a r e  n o t  

d i s t i n q u i s h a b l e  from t h e  i n s t a n t  c a s e  because  each  c a s e  embraces 

fundamental  e r r o r  from t h e  s e n t e n c i n g  p r o c e s s .  The F i r s t  ~ i s t r i c t  

Court  a p p l i c a t i o n  o f  t h e  b a r  t o  fundamenta l  e r r o r  produced a  

d i f f e r e n t  r e s u l t  i n  t h i s  c a s e  which i n v o l v e s  s u b s t a n t i a l l y  t h e  

same c o n t r o l l i n g  f a c t s  a s  t h e  c a s e s  c i t e d  f o r  c o n f l i c t  j u r i s d i c t -  

i o n  - - fundamenta l  e r r o r .  

Al though s t a b i l i t y ,  u n i f o r m i t y  and p r e d i c t a b i l i t y  of  

t h e  a p p e l l a t e  p r o c e s s  i s  t h e  p r imary  f u n c t i o n  f o r  t h i s  C o u r t ' s  

c o n f l i c t  j u r i s d i c t i o n ,  a n o t h e r  e x c e l l e n t  r e a s o n  f o r  a c c e p t i n g  

j u r i s d i c t i o n  o f  t h i s  c a s e  i s  s t a t e d  however, i n  Rhoden, Supra  : 

I f  t h e  S t a t e ' s  argument i s  fo l lowed  t o  i t s  
l o g i c a l  end ,  a  d e f e n d a n t  cou ld  be sen tenced  
t o  a  t e r m  o f  y e a r s  g r e a t e r  t h a n  t h e  l e g i s -  
l a t u r e  mandate and ,  i f  no o b j e c t i o n  made a t  
t h e  t i m e  o f  s e n t e n c i n g ,  t h e  de fendan t  cou ld  
n o t  a p p e a l  t h e  i l l e g a l  s e n t e n c e .  

I d . ,  a t  1 0 1 6  - 



Wherefore,  P e t i t h n e r  submi% t h q t  t B e  c o n f l i c t s  

mentioned above a r e  n o t  o n l y  d l b e c t  and e x p r e s s ,  b u t  a r e  

shock ing  t o  t h e  fundamental  p r l n c l p l e s  of l a w  r e q u i r i n g  th i s  

Court  t o  g r a n t  jurisdiction t o  a l s o  r e s o l v e  t h e  c o n f l i c t  i n  

t h e  law a s  a p p l i e d  i n  t h i s  c a u s e .  

CONCLUSION 

Based on t h e  c i t e d  a u t h o r i t i e s  P e t i t i o n e r  u r g e  t h a t  

a n  a p p a r e n t  c o n f l i c t  i n  d e c i s i o n s  i n v o l v i n g  l e g a l  p r i n c i p l e s  

on t h e  D i s t r i c t  Cour t  and Supreme Court  l e v e l  have been shown, 

t h e r e f o r e ,  it i s  prayed t h a t  t h i s  Court  l i b e r a l l y  c o n s t r u e  t h i s  

j u r i s d i c t i o n a l  b r i e f ,  g r a n t  r ev iew and Order  t h e  p a r t i e s  t o  sub-  

m i t  b r i e f s  on t h e  m e r i t s .  

RESPECTFULLY SUBMITTED, 

&A &d 
CHARLES EDWARD BASS 
I N  PRO SE 
PETITIONER 

U N I O N  CORRECTIONAL INSTTTUTION 
POST OFFICE BOX 2 2 1  
RAIFORD, FLORIDA 3208 3  



CERTIFICATE OF SE'RVICE 

I DO HEREBY CERTIFY t h a t  a t r u e  and c o r r e c t  copy o f  

t h e  fo r ego ing  Br i e f  On J u ~ i s d i c t i o n  ha s  been f u r n i s h e d  by U .  S .  

Mai l  ( pos t age  p r e p a i d )  t o  : 

Gary L .  P r i n t y ,  Esqu i r e  
A s s i s t a n t  At to rney  Genera l  
Department of Legal A f f a i r s  
The C a p i t o l  
S u i t e  1501 
T a l l a h a s s e e ,  F l o r i d a  32301 

Th i s  )d day of  February ,  1986. 

PETITIONER 


