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ARGUMENT 

I .  JUDICIAL A U T H O R I T Y  EXISTS T O  BOLD A WIFE 
R E S P O N S I B L E  FOR H E R  H U S B A N D ' S  N E C E S S A R Y  
M E D I C A L  CARE UNDER T H E  D O C T R I N E  O F  A N  
I MPLI ED- I N-LAW CONTRACT 

R e s p o n d e n t  b e l i e v e s  t h a t  P e t i t i o n e r  i s  r e q u e s t i n g  a n  

a b r o g a t i o n  of t h e  common l a w  a n d  a r g u e s  t h a t  t h e  s e p a r a t i o n  of 

powers d o c t r i n e  p r e c l u d e s  t h i s  Honorable  Court f r o m  e n f o r c i n g  the  

i m p l i e d  c o n t r a c t  unde r  the  common l a w  r u l e .  Respondent  broadly 

o v e r s t a t e s  and m i s i n t e r p r e t s  the issue b e f o r e  t h i s  Cour t .  

F i r s t ,  R e s p o n d e n t  alleges that P e t i t i o n e r  i s  a s k i n g  t h i s  

c o u r t  t o  " a b r o g a t e "  a common l a w  r u l e .  T h i s  a l l e g a t i o n  i s  

i n c o r r e c t .  T h e  t e r m  " a b r o g a t e "  is d e f i n e d  as f a l l o w s :  

T o  a n n u l ,  r epea l ,  o r  d e s t r o y ;  t o  a n n u l  o r  r epea l  a n  
order  or rule i s s u e d  by a s u b o r d i n a t e  a u t h o r i t y :  t o  
r epea l  a former  law by l e g i s l a t i v e  a c t ,  or  by u s a g e .  

B l a c k ' s  Law D i c t i o n a r y  2 1  (Rev. 4th Ed. 1968). 

N o  a b r o g a t i o n  of a n y  common l a w  r u l e  i s  i n v o l v e d  i n  t h i s  case.  

P e t i t i o n e r  m e r e l y  r e q u e s t s  t h i s  C o u r t  t o  r e c o g n i z e  a n d  e n f o r c e  

the wife's o b l i g a t i o n s  u n d e r  the p r i n c i p l e  of an  impl i ed - in - l aw 

c o n t r a c t .  Respondent  has n o t  ci ted,  n o r  has Petitioner found,  any 

F l o r i d a  case  h o l d i n g  a w i f e  n o t  r e s p o n s i b l e  f o r  n e c e s s a r i e s  

f u r n i s h e d  t o  her husband,  other t h a n  the F i r s t  D i s t r i c t  Cour t  of 

Appeal h o l d i n g  i n  t h e  i n s t a n t  case. T h u s ,  t h e  r u l i n g  r e q u e s t e d  

by  P e t i t i o n e r  would n o t  r e s u l t  i n  a n  a b r o g a t i o n  or repeal of any  

common l a w  rule. 



N e x t ,  R e s p o n d e n t  a l l e g e s  t h a t  " i n  t h e  a b s e n c e  of  

c o n s t i t u t i o n a l  o r  s t a t u t o r y  a u t h o r i t y  reflecting a change i n  

e s t a b l i s h e d  law'' t h i s  C o u r t  has  no a u t h o r i t y  t o  e n f o r c e  t h e  

i m p l i e d - i n - l a w  c o n t r a c t .  Respondent  u r g e s  t h i s  C o u r t  t o  i g n o r e  

t he  changes  in the  F lor ida  C o n s t i t u t i o n  and F lor ida  S t a t u t e s  t h a t  

h a v e  o c c u r r e d  over the l a s t  s e v e r a l  decades. P e t i t i o n e r ' s  Brief 

on  the  Merits p r o v i d e s  numerous examples of substantial r e l e v a n t  

c h a n g e s  i n  t h e  e s t a b l i s h e d  l a w .  F u r t h e r m o r e ,  c o n t r a r y  t o  

Responden t ' s  c o n t e n t i o n ,  t he  changes  need n o t  be "exp l i c i t " ,  b u t  

may be i m p l i c i t ;  o t h e r w i s e ,  c o u r t s  could n e v e r  h a v e  made a n y  

a d j u s t m e n t s  t o  t h e  common l a w  t o  keep  it  c o n s i s t e n t  w i t h  t h e  

e v o l u t i o n  of modern soc ie ty .  B a n f i e l d  v. A d d i n g t o n ,  140 So. 8 9 3  

(Fla. 1 9 3 2 ) .  R e s p o n d e n t  r e l i e s  on  S t a t e  v. Egan,  2 8 7  So.2d 1 

(Fla. 1973)  t o  a r g u e  t h a t  only l e g i s l a t i v e  change is appropriate. 

However ,  i n  t h i s  o p i n i o n ,  J u s t i c e  Boyd p o i n t e d  o u t  that t h e  

common law does n o t  s t a n d  s t i l l ,  and emphas ized:  

. . . C o u r t s  may p r o p e r l y  e x t e n d  o l d  p r i n c i p l e s  t o  new 
c o n d i t i o n s ,  d e t e r m i n e  new o r  n o v e l  q u e s t i o n s  by 
a n a l o g y ,  a n d  e v e n  d e v e l o p  a n d  a n n o u n c e  new p r i n c i p l e s  
m a d e  n e c e s s a r y  by  c h a n g e s  w r o u g h t  by  t i m e  a n d  
c i r c u m s t a n c e .  

* * *  

T h e  c o u r t s  of this j u r i s d i c t i o n  do, and  p rope r ly  so, 
t a k e  i n t o  a c c o u n t  t h e  c h a n g e s  i n  o u r  s o c i a l  a n d  
economic cus toms  and  p r e s e n t  day c o n c e p t i o n s  of r i g h t  
and j u s t i c e .  

Id. a t  7 .  - 



R s p o n d e n t  f i  r t h  r r  l i e s  on Ripley v. E w e l l ,  61 So.2d 420 

(Pla. 1 9 5 2 )  a n d  Zorzos v. R o s e n ,  4 6 7  S o . 2 d  305  ( F l a .  1 9 8 5 ) .  

R i p l e y  has  b e e n  e x p r e s s l y  o v e r t u r n e d  by Gates  v. Foley ,  247 

So.2d 40 (Fla. 1941) ,  and  both the  major i ty  and d i s s e n t  i n  Zorzos  

a c k n o w l e d g e d  t h a t  t h e  c o u r t  had a u t h o r i t y ,  w i t h o u t  s p e c i f i c  

---*--------- 

l e g i s l a t i v e  d i r e c t i o n ,  t o  r e c o g n i z e  a new c a u s e  of a c t i o n  by a 

minor  c h i l d  for  loss o f  c o n s o r t i u m  of an  i n j u r e d  p a r e n t .  

P e t i t i o n e r  r e c o g n i z e s  t h a t  c o u r t s  c a n n o t  p r o m u l g a t e  t h e  l a w  

in t h e  f i r s t  place.  However ,  t h e  d o c t r i n e  of n e c e s s a r i e s  is 

firmly e s t a b l i s h e d ,  a n d  P e t i t i o n e r  m e r e l y  r e q u e s t s  t h a t  t h i s  

C o u r t  i n t e r p r e t  a n d  e n f o r c e  t h e  d o c t r i n e  i n  l i g h t  of c h a n g e d  

c i r c u m s t a n c e s  and soc ia l  c o n c e p t s .  

Next ,  Respondent  alleges t h a t  P e t i t i o n e r ,  as a credi tor ,  has 

no  c a u s e  of a c t i o n  i n  t h e  common l a w .  T h i s  a l l e g a t i o n  i g n o r e s  

t h e  f a c t  that the P e t i t i o n e r ' s  c l a i m  i s  b a s e d  on a n  i m p l i e d - i n -  

law c o n t r a c t .  F u r t h e r m o r e ,  Respondent ' s  theory i s  i n c o n s i s t e n t  

w i t h  F i e l d h o u s e  v. P u b l i c  Health T r u s t  of Dade County,  374 So.2d 

4 7 6  ( F l a .  1 9 7 9 ) ,  c e r t .  d e n i e d  4 4 4  U.S. 1 0 6 2 ,  100  S . C t .  1003,  6 2  

L.Ed 2d 4 7 5  (1980) .  I n  F i e l d h o u s e ,  t h i s  C o u r t ,  in u p h o l d i n g  t h e  

c o n s t i t u t i o n a l i t y  of  $708.10 F la .S ta t .  ( 1 9 7 7 ) ,  a f f i r m e d  t h a t  a 

c r e d i t o r  could e n f o r c e  

hospital  b i l l s  solely by 

Respondent  urges t h  

t h e  h u s b a n d ' s  l i a b i l i t y  fo r  h i s  w i f e ' s  

v i r t u e  of the marriage. 

s C o u r t  t o  r e c o g n i z e  t h a t  there has b e e n  

no  c h a n g e  i n  s o c i e t a l  c o n c e p t s  r e g a r d i n g  t h e  r o l e s  a n d  

o b l i g a t i o n s  of m a r r i e d  women. I n  s u p p o r t ,  Respondent  c i t e s  the 
a 

3 



failure of the Florida Legislature to enact the "Equal Rights 

Amendment to the Florida Constitution". First, this argument 

ignores the adoption of $708.08 (1), Fla.Stat., as well as the 

important sex-neutral modifications made to the Florida 

Constitution in 1968 and to Chapter 61, Fla.Stat., in 1971. T h i s  

position also ignores the string of Florida c a s e s  that have 

recognized spousal equality in the marital relationship. (See: 

Gates v. Foley, 247 So.2d 40 (Fla. 1971), ---------- Beard v. Beard, 262 

So.2d 269 (Fla. 1st DCA 1972), .I__- Hallman v. Hospital & Welfare - 
Board of Hillsborough County, 262 So.2d 669 (Fla. 1972), ------ Yordon 

v. Savage, 279 So.2d 844 (Pla. 1973), --- Cumrnings v. Cumminqs, - 3 3 0  

So.2d 134 (Fla. 1976), and Markham v. Markham, 265 So.2d  59 

(Fla. 2d DCA 1980)). Second, the Equal Rights Amendment was a 

I -- - - 

proposed amendment to the United States Constitution and not the  

Florida Constitution. One can only speculate as to all the 

reasons for the failure of t h e  ratification of the Equal R i g h t s  

Amendment to the U . S .  Constitution, but Petitioner seriously 

doubts t h a t  the operative reason w a s  out of fear  that the marital 

relationship would evolve toward equality. 

No abrogation or repeal of the common law is requested by 

Petitioner. The historical reason for the one-sided application 

of the common l a w  r u l e  of necessaries w a s  because a married woman 

w a s  u n a b l e  to contract. This disability has been removed by 

statutory change. ($708 .08  (l), Fla.Stat. ( 1 9 8 5 ) ) .  Petitioner 



merely requests that the implied-in-law contract imposed by the 

common l a w  doctrine of necessaries be enforced against the wife. 

This action is consistent with, and endorsed by, prior changes in 

constitutional and statutory law. Since there is no conflicting 

prior decisional law, t h i s  case presents a case of first 

impression to this Court. This Court is urged to follow Manatee 

Convalescent Center, Inc. v. McDonald, 392 So.2d 1356 (Fla. 2d 

DCA 1980) and -- Parkway General Hospital v. Stern, 400 So.2d 166 

(Fla. 2d DCA 1980), reversing the lower court, and finding the 

wife responsible for her husband's medical care. 

11. SINCE THE W I F E  IS L I A B L E  FOR HER HUSBAND'S 
MEDICAL CARE U N D E R  A N  IMPLIED-IN-LAW 
C O N T R A C T ,  T H E  S T A T U T E  OF F R A U D S  I S  
INAPPLICABLE 

As the Respondent aptly points out, an implied-in-law 

obligation is an exception to the Statute of F r a u d s .  Thus, the 

Respondent's argument that the Statute of Frauds applies is 

wholly dependent upon the outcome of the first issue. 

Respondent's contention would be accurate if, and only if, the 

wife had no legal obligation f o r  the medical necessaries 

furnished to her husband. However, Petitioner respectfully 

submits that a married woman has a the legal obligation to 

provide for the medical necessaries furnished to her husband 

under an implied-in-law contractual obligation. 



CONCLUSION 

Based upon the foregoing, Petitioner respectfully requests 

t h a t  t h e  decision of t h e  District C o u r t  of Appeal, F i r s t  

District, be reversed and the cause remanded to t h a t  Court with 

i n s t r u c t i o n s  to f u r t h e r  remand same to the trial court for 

further proceedings. 

Respectfully Submitted, 

BOX J-303, JHMHC 

(904) 395-0321 
Gainesville, F l o r i d a  32610 

Co-Counsel for Petitioner 

Gainesville, Flor ida  32610 
BOX 5-334, JHMHC 

(904)  395-0389 
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