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CREED MARTIN VANOVER, Petitioner, 

v. 

STATE OF FLORIDA, Respondent. 

[November 26, 19861 

ADKINS, J. 

In Vanover v. State, 481 So.2d 31 (Fla. 2d DCA 1985), the 

Second District upheld Vanover's sentence, imposed in excess of 

the guidelines, and found the trial court's written reasons 

justifying such departure valid, c1ea.r and convincing. We find 

conflict with our decision of Hendrix v. State, 475 So.2d 1218 

(Fla. 1985), and so exercise our jurisdiction under article V, 

section 3 (b) (3) of the Florida Constitution. We approve in part 

and quash in part the decision under review. 

Vanover was charged with two counts of aggravated battery 

after shooting each of two brothers visiting him in his home. 

The factual scenario underlying the shootings is somewhat 

unclear. According to the brothers' testimony, Vanover suddenly 

pulled his gun out from under a sofa cushion during the course of 

a casual conversation, backed up into the kitchen, and threatened 

to shoot one of the brothers. He then shot one of the brothers 

in the mouth. When the other returned from the bathroom, Vanover 

shot him as well. Both victims then fled from the house and 

sought treatment at a local emergency center. 

Vanover, who had no prior criminal record and is fifty- 

three years old, testified that the brothers were aware that he 



had w i t h i n  h i s  home $1,300,  t h e  p roceeds  from t h e  s a l e  o f  h i s  

t r u c k ,  and t h a t  t h e  b r o t h e r s  began t o  i n t i m i d a t e  him and f o r c e  

him t o  l e a v e  t h e  home s o  t h a t  t hey  cou ld  s t e a l  t h e  money. A f t e r  

p u l l i n g  o u t  t h e  gun i n  o r d e r  t o  f r i g h t e n  t h e  b r o t h e r s  i n t o  

l e a v i n g ,  Vanover t e s t i f i e d ,  t h e  f i r s t  b r o t h e r  s a i d  " o l d  man, i f  

you g o t  enough ne rve  t o  p u l l  t h a t  t r i g g e r ,  s h o o t  m e  i n  my mouth 

because  i f  you d o n ' t  s h o o t  m e ,  I ' m  go ing  t o  t a k e  it away from you 

and shoo t  you." Vanover t h e n  s h o t  him i n  t h e  mouth. When t h e  

second b r o t h e r  a l l e g e d l y  jumped towards  him, Vanover s h o t  him 

wi th  a  b u l l e t  which passed  th rough  h i s  upper l e f t  arm and e n t e r e d  

h i s  back. 

The j u ry  c o n v i c t e d  Vanover of  aggrava ted  b a t t e r y  on t h e  

second b r o t h e r ,  b u t  found him n o t  g u i l t y  on t h e  o t h e r  charge .  I n  

d e p a r t i n g  from t h e  presumpt ive  g u i d e l i n e s  s e n t e n c e  and s e n t e n c i n g  

Vanover t o  t e n  y e a r s  imprisonment,  t h e  t r i a l  c o u r t  o f f e r e d  t h e  

fo l l owing  w r i t t e n  r ea sons  f o r  d e p a r t u r e :  

1. The charge  o f  Aggravated B a t t e r y  
w i t h  a  F i rea rm r e q u i r e s  a  minimum mandatory 
s en t ence  o f  a t  l e a s t  t h r e e  y e a r s  i n  t h e  
Department o f  C o r r e c t i o n s .  

2. The o f f e n s e  o f  s h o o t i n g  K i m  
Carev ic  was done w i thou t  any moral  o r  l e g a l  
j u s t i f i c a t i o n .  

3. The de fendan t  i n t ended  t o  murder 
K i m  Carev ic ,  and it was o n l y  by a  s t r o k e  o f  
l u c k  t h a t  K i m  Carev ic  avoided be ing  
murdered. 

4 .  The manner o f  t h e  s h o o t i n g  o f  K i m  
Ca rev i c ,  be ing  a t  c l o s e  range  and a t  t h e  
body o f  t h e  v i c t i m ,  c r e a t e d  a  g r e a t  r i s k  o f  
s e r i o u s  b o d i l y  harm and/or  d e a t h  t o  t h e  
v i c t i m .  

5. T h i s  was a  p a r t i c u l a r l y  agg rava t ed  
se t  o f  c i rcumstances  which sets t h i s  c a s e  
f a r  and above t h e  average  Aggravated 
B a t t e r y .  

481 So.2d a t  32. W e  f i n d  t h e  f i r s t  and l a s t  r e a sons  provided 

v a l i d ,  b u t  t h e  remaining r ea sons  a r e  n e i t h e r  v a l i d  no r  c l e a r  and 

conv inc ing .  W e  must t h e r e f o r e  remand t o  t h e  d i s t r i c t  c o u r t  w i t h  

i n s t r u c t i o n s  t o  remand t o  t h e  t r i a l  c o u r t  f o r  r e s e n t e n c i n g .  

A l b r i t t o n  v. S t a t e ,  476 So.2d 158 ( F l a .  1 9 8 5 ) ;  S t a t e  v .  Young, 

476 So. 2d 1 6 1  ( F l a .  1985 ) .  

The f i r s t  r e a son  i s  v a l i d ,  a s  F l o r i d a  Rule o f  Cr imina l  

P rocedure  3 . 7 0 1 ( d ) ( 9 )  p rov ide s  t h a t  " [ f l o r  t h o s e  o f f e n s e s  having 

a  mandatory p e n a l t y ,  a  s c o r e s h e e t  shou ld  be completed and t h e  



g u i d e l i n e  sen tence  c a l c u l a t e d .  I f  t h e  recommended sen tence  [ h e r e  

a  maximum of t h i r t y  months i n c a r c e r a t i o n ]  i s  l e s s  t han  t h e  

mandatory pena l ty  [he re  t h r e e  y e a r s  under s e c t i o n  775 .087(2) ,  

F l o r i d a  S t a t u t e s  ( 1 9 8 5 ) ] ,  t h e  mandatory sen tence  t a k e s  

precedence." 

The second reason i s  n o t  c l e a r  and convincing,  a s  it i s  

"ambiguous and l ack ing  i n  c l a r i t y  f o r  f a i l u r e  t o  r e l a t e  t o  any 

i d e n t i f i e d  f a c t  i n  t h e  con tex t  of t h i s  case . "  Burch v .  S t a t e ,  

4 6 2  So.2d 548, 548 ( F l a .  1st D C A ) ,  approved, 476 So.2d 663 ( F l a .  

1985) ,  c i t i n g  Al ford  v. S t a t e ,  4 6 0  So.2d 1 0 0 0   l la. 1st DCA 

1984) .  Far  from producing i n  t h e  mind of a  reviewing judge " a  

f i r m  b e l i e f  o r  conv ic t ion ,  wi thout  h e s i t a n c y ,  t h a t  depa r tu re  i s  

war ran ted ,"  S t a t e  v. Mischler ,  488 So.2d 523, 525 ( F l a .  1986) ,  

t h i s  reason f o r  d e p a r t u r e  i s  chosen from a  laundry l i s t  of  

aggrava t ing  f a c t o r s  and t e l l s  us nothing.  

We f i n d  t h e  t h i r d  reason i n v a l i d  because t h e  t r i a l  c o u r t  

could n o t  have proper ly  depar ted  from t h e  g u i d e l i n e s  based on a  

crime wi th  which p e t i t i o n e r  was n o t  charged,  t r i e d  on,  o r  

convic ted  o f .  F l o r i d a  Rule of Criminal  Procedure 3 . 7 0 1 ( d ) ( 1 1 )  

p rov ides  t h a t  " [ r l e a s o n s  f o r  d e v i a t i n g  from t h e  g u i d e l i n e s  s h a l l  

n o t  i nc lude  f a c t o r s  r e l a t i n g  t o  t h e  i n s t a n t  o f f e n s e s  f o r  which 

conv ic t ions  have n o t  been ob ta ined ."  A s  i n  Sloan v. S t a t e ,  472 

So.2d 488, 490 ( F l a .  2d DCA 19851, approved i n  p a r t ,  quashed i n  -- - 

p a r t ,  491 So.2d 276 (F l a .  1986) ,  we must hold t h a t  " [ t l h e  

presence of t h a t  comment w i th in  t h e  s t a t e d  [grounds f o r  

depa r tu re ]  more than  suppor t s  ou r  view t h a t  t h e  t r i a l  c o u r t ,  a t  

t h e  very l e a s t ,  found t h e  h igher  cr ime,  f o r  which t h e r e  was no 

conv ic t ion ,  a  s i g n i f i c a n t  element i n  t h e  de te rmina t ion  t o  d e p a r t  

from t h e  presumptive sen tence ."  We t h e r e f o r e  f i n d  t h e  reason an 

i n v a l i d  b a s i s  f o r  depa r tu re .  See Marshal l  v. S t a t e ,  468 So.2d 

255 (F l a .  2d D C A ) ,  review denied,  472 So.2d 1181  l la. 1985) .  

We a d d i t i o n a l l y  f i n d  t h e  f o u r t h  reason f o r  depa r tu re  

i n v a l i d ,  and quash t h e  d i s t r i c t  c o u r t  on t h i s  p o i n t .  Because t h e  

e x t e n t  of  v i c t i m  i n j u r y  i s  c a l c u l a t e d  i n t o  t h e  g u i d e l i n e s  s c o r e  

i n  aggravated b a t t e r y  c a s e s ,  F l o r i d a  Rule of Criminal  Procedure 

3 . 9 8 8 ( d ) ,  we f i n d  d e p a r t u r e  from t h e  g u i d e l i n e s  based on t h e  same 



factor impermissible. As we noted in Hendrix v. State, 475 So.2d 

1218, 1220 (Fla. 1985), "[tlo allow the trial judge to depart 

from the guidelines based upon a factor which has already been 

weighed in arriving at a presumptive sentence would in effect be 

counting the convictions twice which is contrary to the spirit 

and intent of the guidelines." With some sympathy for the 

district court's observations in the opinion under review that 

"[tlhe nature and severity of victim injury has historically been 

one of the most salient and signal factors in determining the 

proper measure of punishment for crime," 481 So.2d at 33, we must 

disagree with its observation that this Court did not intend in 

Hendrix to disallow departures on a basis already factored into 

the guidelines. We did. 

Further, the reason for departure impermissibly duplicates 

an inherent component of the crime. Because aggravated battery 

is statutorily defined as "[ilntentionally or knowingly caus[ing] 

great bodily harm, permanent disability, or permanent 

disfigurement, or . . . us[ing] a deadly weapon,'' section 
784.045, Florida Statutes (1985), virtually every aggravated 

battery will involve "a great risk of serious bodily harm and/or 

death to the victim." 481 So.2d at 32. As in McGouirk v. State, 

493 so.2d 1016 (Fla. 1986), we note that "[iln defining the crime 

and prescribing the punishment therefor, the legislature has 

taken into account its heinous nature and its potentially 

devastating consequences. To allow departure based on these 

inherent components of the crime, therefore, would sanction an 

arbitrary and case-to-case sentencing based on identical acts and 

thus frustrate the guidelines' purpose." - Id. at 1018. 

Finally, we examine the fifth reason given. While finding 

the reason valid, we note some problems with its abbreviated, 

undetailed form. We, however, with the district court, do not 

construe our decision of State v. Jackson, 478 So.2d 1054 (Fla. 

1985), as "prohibiting us from going to the record to flesh out 

the factual support to better ascertain the sufficiency of the 

reasons given." 481 So.2d at 32. We do wish to reiterate the 

importance to the reviewing court of having available in writing 



s p e c i f i c  f i n d i n g s  of  f a c t  suppor t ing  t h e  reasons  f o r  depa r tu re  

which a r e  c r e d i b l e  and proven beyond a  reasonable  doubt.  Lerma v.  

S t a t e ,  No. 67,839 (F l a .  Sep t .  11, 1986) .  Reasons phrased i n  t h e  

form of t h e  one under review should be avoided,  o r  a t  l e a s t  

supported by s p e c i f i c  and w r i t t e n  f a c t s  i n d i c a t i n g  c l e a r l y  t h e  

b a s i s  of t h e  t r i a l  c o u r t ' s  d e c i s i o n  t o  depa r t .  

Noting t h a t  F l o r i d a  Rule of Criminal  Procedure 3 .701(b)  ( 3 )  

a l lows  d e p a r t u r e  based on " t h e  c i rcumstances  surrounding t h e  

o f f e n s e , "  and t h a t  t h e  record  on appea l  i n  t h i s  c a s e  amply 

i l l u s t r a t e s  s u f f i c i e n t  f a c t s  render ing  t h e  crime a  h igh ly  

e x t r a o r d i n a r y  and extreme i n c i d e n t  of aggravated b a t t e r y ,  we f i n d  

t h e  reason a  c l e a r  and convincing b a s i s  f o r  depa r tu re  i n  t h i s  

ca se .  I f  t h e  t r i a l  c o u r t  upon remand wishes t o  d e p a r t  on t h i s  

b a s i s ,  however, we would urge it t o  l i s t  those  s p e c i f i c  f a c t s  

d i s t i n g u i s h i n g  t h i s  c a s e  and c a l l i n g  f o r  depa r tu re  i n  o r d e r  t o  

f a c i l i t a t e  a  proper  a p p e l l a t e  review. 

We t h e r e f o r e  remand t o  t h e  d i s t r i c t  c o u r t  wi th  

i n s t r u c t i o n s  t o  remand t o  t h e  t r i a l  c o u r t  f o r  r e sen tenc ing  i n  

accordance wi th  t h i s  opinion.  

I t  i s  so  ordered.  

McDONALD, C . J . ,  and BOYD, OVERTON, EHRLICH,  SHAW and BARKETT, 
JJ. ,  Concur 

NOT FINAL U N T I L  TIME EXPIRES TO FILE REHEARING MOTION AND, IF  
FILED, DETERMINED. 
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