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that there was no 

mental disturbance 

There is 
between 

causal relationship between the emotional or 

of the petitioner and the crime he committed: 

little, or no, causal relationship 
defendant's marital problems and an 

eight-year-old little girl. There was no 
testimony that defendant had suffered from 
mental illness in the past. An expert 
witness testifying for the defense said that, 
in his opinion, the defendant knew the 
difference between right and wrong on the 
date of the commission of the offense. The 
trial court did not err in failing to find 
that the capacity of defendant to conform his 
conduct to requirements of law was 
substantially impaired as a result of his 
marital distress. 

Adams, 412 So.2d 854. 

The court did not find, as the Mann II court implied that 

mitigating circumstances of mental disturbance were outweighed by 

aggravating circumstances. The court found that the mitigating 

circumstance was inapplicable in the case - not being causally 

related to the murder. A further distinction between Adams and 

Mann is that in Mann the doctor specifically testified to two 

statutory mitigating factors and both went unrebutted and 

undenied. Indeed, the State argued Mann's mental illness in 

closing at penalty phase: "How does the system effectively deal 

with the pathological killer. I don't know." (R-2437). "[I]f 

he is alive, he will have access to other human beings; and if he 

is within reach of a human being, the next time the time bomb 

goes off and he has this uncontrollable urge, is there any doubt 

in your mind as to what the result will be?" (R-2437-38). The 

prosecutor in the case at bar improperly argued and inflamed the 

jury with statements to future murders and victims. He stated 

"the evidence is so overwhelming that this man is a murder 

waiting to happen. There is another murder wrapped up in this 

man right now and maybe more." (R. 2436). "And by your 

recommendation, your're going to tell the jUdge that you as the 

conscience of this community, you're going to tell him whether or 

not you are willing to take the risk that at some point in the 

future this man might be put out in the streets and then be given 

the opportunity to find out if that murder will occur." (R. 
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2436). "We don't know, if this man is ever eligible for parole, 

or whop the next victim will be in 26 years possibly." (R. 

2430). This is a classic case of mental illness being used to 

aggravate the crime, both by the State and by the court. 

In the instant case, as noted earlier in this pleading, the 

doctor testified that the crime was directly caused by Mann's 

illness. The crimes would not have occurred but for the illness. 

(R-2390-2403). Mann was emotionally disabled and could not 

conform his behavior to the requirements of the law (R-2390). 

The doctor left no doubt but that the crime was a product of the 

mental illness. The court accepted this diagnosis, this undenied 

and unrefuted diagnosis of paranoid psychosis with pedophilic 

rage, and made a finding that this was a mitigating circumstance. 

The issue now is whether the court had the right under 

existing Florida law to weigh aggravating circumstances against 

this mental illness, particularly especially heinous, atrocious 

or cruel, or whether the Florida courts have arbitrarily excluded 

Mann from that class of individuals exempt from consideration of 

death sentences because their mental illness was causally related 

to the murder they committed, thereby calling into question the 

integrity of Florida's capital sentencing statute. 

There is no case in Florida where a petitioner has been 

sentenced to death or has been executed where the murder 

committed by that petitioner was causally related to that 

petitioner's mental illness. Larry Mann is the first. 

The Florida Supreme Court has only twice mentioned the 

possibility of weighing the aggravating factor of especially 

heinous, atrocious or cruel against evidence of mental or 

emotional distress. It has never said that aggravating factors 

could be weighed against a finding of mental illness that was 

causally related to the crime. 

In the first case, Ferguson v. State, 417 So.2d 631, 638 

(Fla. 1982) the court stated 

Evidence of mental or emotional distress does 
not necessarily outweigh a heinous, atrocious 
or cruel crime. Foster v. State, 369 So.2d 
928 (Fla), cert. denied, 444 U.S. 885, 100 
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S.Ct. 178, 62 L.Ed.2d 116 (1979). 
However, in our review capacity we must be 
able to ascertain whether the trial jUdge 
properly considered and weighed these 
mitigating factors. Their existence would 
not as a matter of law, invalidate a death 
sentence, for a trial jUdge in exercising a 
reasoned jUdgment could find that a death 
sentence is appropriate. It is improper for 
us, in our review capacity, to make such a 
judgment. 

The Ferguson court was in fact remanding the case because the 

trial court had failed to properly consider mental illness after 

it had determined the issue of insanity. 

Apparently the jUdge applied the wrong 
standard in determining the presence or 
absence of the two mitigating circumstances 
related to emotional disturbance, so we have 
no alternative but to return this case to the 
trial jUdge for resentencing. 
From the record it is clear that the trial 
court properly concluded that the appellant 
was sane, and the defense of not guilty by 
reason of insanity was inappropriate. The 
finding of sanity, however, does not 
eliminate consideration of the statutory 
mitigating factors concerning mental 
condition. 
The sentencing jUdge here, just as in Mines, 
misconceived the standard to be applied in 
assessing the existence of mitigating 
factors (b) and (f). From reading his 
sentencing order we can draw no other 
conclusion but that the jUdge applied the 
test for insanity. 

In citing Foster for the proposition that "evidence of mental or 

emotional distress does not necessarily outweigh an especially 

heinous, atrocious or cruel crime," Ferguson, 417 So.2d 638, the 

court again misinterpreted its own decision, as it did with 

Adams. In Foster the trial court found, after testimony of a 

psychiatrist, that there were ~ mitigating circumstances, and no 

mental illness. There was no weighing of mental mitigating 

circumstances because there were none. 

Before imposing the death sentence, the trial 
judge considered three psychiatric reports 
(with which defendant's attorney was 
familiar) and found that there were no 
mitigating circumstances sufficient to 
overcome the heinous nature of the homicide. 
The defendant committed the homicide in an 
effort to fulfill his intentions and complete 
his desire, i.e., "ripping the victim off." 

Foster, 369 So.2d at 931. There was a specific 

finding, after psychiatric testimony and reports were considered, 
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·� that the evidence did not substantiate the claim of mental 

mitigating circumstances. This case does not stand for the 

proposition that a finding of mental illness can be offset by 

aggravating circumstances, particalarly especially heinous, 

atrocious or cruel. 

The second, and only other case besides Ferguson, to stand 

for the proposition that mitigating circumstances of emotional 

disturbance can be outweighed by aggravating circumstances is 

Mann II. Mann thus becomes the first petitioner found whose 

mental illness caused the crime to have aggravating factors 

employed to set off that finding. Adams and Foster speak only of 

evidence of mental mitigating factors, not a specific finding 

that clearly shows a causal relationship. 

A review of cases before the Supreme Court of Florida where 

there was evidence of mental illness underscores the issue. 

Sirici v. State, 399 So.2d 964 (Fla. 1981) (trial court found no 

mental mitigating factors); Daugherty v. State, 419 So.2d 1067 

(Fla. 1982) (trial court found that petitioner was not under the 

influence of extreme mental or emotional disturbance); Martin v. 

State, 420 So.2d 583 (Fla. 1982) (court found no mental 

mitigating circumstances); King v. State, 436 So.2d 50 (Fla. 

1983) (trial court found no mental mitigating circumstances); 

Michael v. State, 437 So.2d 138 (Fla. 1983) (mental mitigating 

held not to apply by trial court); Fitzpatrick v. State, 437 

So.2d 1072 (Fla. 1983) (testimony mental) considered and 

rejected; Mason v. State, 438 So.2d 374 (Fla. 1983) (trial court 

found no mental mitigating circumstance); Johnson v. State, 442 

So.2d 185 (Fla. 1983) (trial court found petitioner was able to 

conform his conduct - ~ finding of any mental illness); Stano v. 

state, 460 So.2d 890 (Fla. 1984) (courts found no mental 

mitigating circumstances). 

It is the position of the Florida courts that on the one 

hand mental illness which is shown to be the causal connection to 

a murder is not, by its very nature, especially heinous, 

atrocious or cruel and on the other hand it has now held that 
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evidence of mental or emotional illness does not necessarily 

outweigh an especially heinous, atrocious or cruel crime. It is 

petitioner's position that the Florida court's application of the 

especially heinous, atrocious or cruel aggravating circumstance 

is arbitrary and fails to satisfy the mandates of the United 

states Constitution and the cases decided thereunder. 

The Florida Supreme court has ruled that killings that are 

the direct product of an emotional rage or mental illness are not 

especially heinous, atrocious, or cruel. Huckaby v. State, 343 

So.2d 29 (Fla. 1977); Halliwell v. State, 323 So.2d 557 (Fla. 

1975). See also Holmes v. State, 429 So.2d 297 (Fla. 1983); State 

v. Dixon, 238 So.2d 1 (Fla. 1973). Murderers under the sway of 

passion or illness are presumably unable to enjoy the sufferings 

of others and though the method of killing is shocking, it is 

nevertheless not especially heinous, atrocious, or cruel because 

the mental or emotional turmoil causes the murder, not the 

petitioner. 

The Florida Supreme Court has held that a death sentence is 

inappropriate, based on the aggravating circumstance of heinous, 

atrocious, or cruel, for someone whose crime is a result of his 

mental illness. Miller v. State, 373 So.2d 882 (Fla. 1977); 

Huckaby v. State, 343 So.2d 29 (Fla. 1977); Burch v. State, 343 

So.2d 831 (Fla. 1977); Jones v. State, 332 So.2d 615 (Fla. 1976). 

See also Mines v. State, supra. In Huckaby, the court analyzed 

why such evidence of mental illness outweighs the aggravating 

circumstances in a case to justify a life sentence as follows: 

There was almost total agreement on Huckaby's 
mental illness and its controlling influence 
on him. Although the defense was unable to 
prove legal insanity, it amply showed that 
Huckaby's mental illness was a motivating 
factor in the commission of the crimes for 
which he was convicted. Our review of the 
record shows that the capital felony involved 
in this case was committed while Huckaby was 
under the influence of extreme mental or 
emotional disturbance, and that while he may 
have comprehended the difference between 
right and wrong his capacity to appreciate 
the criminality of his conduct and to conform 
it to the law was sUbstantially impaired. 
These findings constitute two mitigating 
circumstances which should have been weighed 
in determining his sentence. It is our view, 
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moreover, that these mitigating circumstances 
outweigh the aggravating circumstances in 
this case although the circumstances on each 
side are equal in number. 

* * * 

Our decision here is based on the causal 
relationship between the mitigating and 
aggravating circumstances. The heinous and 
atrocious manner in which this crime was 
perpetrated, and the harm to which the 
members of Huckaby's family were exposed, 
were the direct consequence of his mental 
illness, so far as the record reveals. 

* * * 
The sentence of death is vacated, however, 
and this case is remanded to the circuit 
court with directions to enter a sentence of 
life imprisonment on the sixth count. 

Huckaby v. State, 343 So.2d 29, 33, 34 (Fla. 1977). 

In Kampff v. State, 371 So.2d 1007 (Fla. 1979), despite a 

jury recommendation of death, the Florida Supreme Court found 

that Kampff's continued brooding over his divorce and his three 

day drunk prior to the murder of his ex-wife was sufficient to 

not only find that "the capital felony was committed while the 

petitioner was under the influence of extreme mental or emotional 

disturbance," but to reduce his sentence to life in prison. 

It is important to reiterate here that Miller v. State, 

supra, was cited in Zant v. Stevens, supra and for that reason 

quote the Miller court: 

It appears likely that at least one of the 
aggravating circumstances proven at the 
sentencing hearing, the heinous nature of the 
offense, resulted from the defendant's mental 
illness. This court has preViously 
recognized in other capital cases that those 
mitigating circumstances involved in the 
present case may be sufficient to outweigh 
the aggravating circumstances involved even 
in an atrocious crime. Huckaby v. State, 343 
So.2d 29 (Fla. 1977); Burch v. State, 343 
So.2d 831 (Fla. 1977); Jones v. State, 332 
So.2d 615 (Fla. 1976); Swan v. State, 322 
So.2d 485 (Fla. 1975). In Huckaby, this 
court recognized that, although there was 
insufficient proof of legal insanity, the 
evidence showed Huckaby's mental illness was 
a motivating factor in the commission of the 
crime for which he was convicted. There, 
this court reversed the trial court's 
imposition of the death penalty and held that 
the mitigating circumstances outweighed the 
aggravating circumstances. 
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The reasoning in Huckaby, as well as Miller, Jones, and 

Kampff, also applies in this case. Evidence of Mann's mental 

illness and its causal relationship with the crime was 

unrebutted. The psychiatrist testified that Mann was under the 

influence of an extreme mental or emotional disturbance and that 

his capacity to appreciate the criminality of his conduct or to 

conform his conduct to the requirements of law was substantially 

impaired. (R. 2383-2389) This constituted two statutory 

mitigating circumstances. S921.141(6) (b), (f), Fla.Stat. All 

of the aggravating circumstances found by the trial court were 

outweighed by this evidence because all of the aggravating 

circumstances in this case were causally related to petitioner's 

mental illness, including his prior felony. 

Nevertheless, in the instant case the Florida courts saw fit 

to ignore the mental mitigating circumstances and uphold the 

death sentence employing the aggravating circumstance of heinous, 

atrocious or cruel. 

The arbitrary and capricious manner in which the heinous, 

atrocious and cruel provision of Florida's capital sentencing statute, 

Fla.Stat. S 921.121(5) (h) (1983) was applied to petitioner in the 

instant case violates the Eighth and Fourteenth Amendments to the 

United States Constitution. 

Florida and Georgia were the first two states to pass death 

penalty statutes following the decision of the United States 

Supreme Court in Furman v. Georgia, 408 U.S. 238 (1972). The 

facial constitutionality of these two statutes was decided in 

1976 by the Supreme Court in Gregg v. Georgia, 428 U.S. 153 

(1976) and Proffitt v. Florida, 428 U.S. 255 (1976). The Court 

held that "on their face these [new] procedures seem to satisfy 

the concern of Furman." Gregg, 428 U.S. at 198. Both statutes 

contained, in addition to listed aggravating circumstances which 

referred to objectively ascertainable facts, e.g., whether the 

crime was committed for pecuniary gain, whether the petitioner was 

previously convicted of a felony, a catch-all aggravating 

circumstance. Subsection (b) (7) of the Georgia statute 
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authorized a death sentence if the jury found that the crime was 

"outrageously or wantonly vile, horrible or inhuman in that it 

involved torture, depravity of mind or an aggravated battery to 

the victim Ga. Code Ann. S l7-l0-30(b) (7) (1973). Florida's 

statute authorized the death penalty if the crime was "especially 

heinous, atrocious or cruel." Supra. 

The catch-all provisions were directly in issue in both 

cases. In Gregg v. Georgia, the Court stressed the "limited grant 

of certiorari" and emphasized it was reviewing the "'vagueness' 

and overbreadth' of the statutory aggravating circumstances only 

to consider whether their imprecision renders this capital-

sentencing system invalid under the Eighth and Fourteenth 

Amendments because it is incapable of imposing a capital 

punishment other than by arbitrariness of caprice." The Court 

noted that Georgia's counterpart to Florida's (5) (h) 

circumstance could be construed to include "any murder involving 

depravity of mind or an aggravated battery." It also observed, 

however, that the statutory language "need not be construed this 

way, and there is no reason to assume that the Supreme Court of 

Georgia will adopt such an open-ended construction." Similarly, 

the Court in Proffitt v. Florida held that the (5) (h) 

circumstance "must be considered as [it has] been construed by 

the Supreme Court of Florida." Thus, the Court's initial 

approval of the Georgia and Florida statutes was tentative, 

contingent upon the state courts' adopting construction 

narrowing the broad language. 

The Supreme Court revisited Georgia's catch-all aggravating 

circumstance in Godfrey v. Georgia, 446 u.S. 420 (1980) and 

found that the Georgia Supreme Court had adopted such a broad and 

vague construction of the Section (b) (7) aggravating 

circumstance as to violate the Eighth and Fourteenth Amendments 

to the United States Constitution. The Court stated, referring 

to the wording of the statute, 'There is nothing in these few 

words standing alone, that implies any inherent restraint on the 

arbitrariness and capricious inflection of the death sentence. A 
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person of ordinary sensibility could fairly characterize almost 

every murder as "outrageously or wantonly vile, horrible and 

inhuman". •• In fact, the jury's interpretation of S (b) (7) can 

only be suspect of sheer speculation," Godfrey v. Georgia, 446 

u.s.� at 428, 29. 

The Court went on to state: 

"The standardless and unchanneled imposition 
of death sentences in the uncontrolled 
discretion of a basically uninstructed jury 
in this case was in no way cured by the 
affirmance of those sentences by the Georgia 
Supreme Court. Under state law that court 
may not affirm a judgment of death until it 
has independently assessed the evidence of 
record and determined that such evidence 
supports the trial judge's or jury's finding 
of an aggravating circumstance." 

Although the Georgia courts had in fact placed a 

sufficiently narrowing gloss on the statute to bring it within 

the ambit of constitutional acceptance, that gloss was not 

applied to Godfrey's case. The Court was concerned "whether the 

Georgia Supreme Court had kept faith with its own expressed 

standards in reviewing Godfrey's sentence of death." Burger v. 

zant, 718 F.2d 979, 981 (11th Cir. 1983). 

The instant case is directly analogous to Godfrey. Here the 

prosecutor argued, and the jury and court considered, especially 

heinous, atrocious or cruel as an aggravating circumstance, not 

withstanding the fact that the crime was causally connected, and 

a direct result of, the petitioner's mental illness. This is 

especially offensive when the standing law was that heinous, 

atrocious or cruel as an aggravating circumstance could not be 

applied when there was unrefuted and undenied evidence of mental 

illness and such mental illness was the direct cause of the 

murder. The Supreme Court in Godfrey stated, the "case was in no 

way cured by the affirmance of" the sentence. Likewise in Mann 

II, the affirmance does not correct the error even when there is 

a total independent review of the death sentence. In Mann II the 

review fell far short of the court's requirement. "There is no 

principled way to distinguish this case, in which the death 

penalty was imposed, from the many cases in which it was not." 
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Godfrey, 446 u.s. at 433. In the instant case there is no way to 

distinguish Mann from those numerous cases where the Florida 

Supreme Court has held that a petitioner, whose crime of murder is 

causally related to his mental illness, or a direct result 

thereof, will not be sentenced to death nor will that petitioner 

be sUbject to aggravating circumstances which are the direct 

result of that mental illness. In the instant case, in affirming 

the imposition of death the Florida Supreme Court has adopted 

such a broad and vague construction of the 921.141(5) (h) 

aggravating circumstance as to violate the Eighth and Fourteenth 

Amendments to the united States Constitution as enunciated by 

Godfrey v. Georgia. 

The United States Supreme court has spoken once to the issue 

of aggravating circumstances in the case of a petitioner whose 

crime was the result of mental illness. In Zant v. Stephens, 103 

S.Ct. 2733 (1983) the Court made clear that to avoid the 

constitutional flaw identified in Furman, "aggravating 

circumstances the State must genuinely narrow the class of 

persons eligible for the death penalty." Stevens, 103 s.ct. 

2742-43. In Stephens the respondant contended his death sentence 

was impaired because the judge instructed the jury with regard to 

an invalid statutory aggravating circumstance. The Court made a 

distinction as to what invalid meant, "In analyzing the 

Constitution it is essential to keep in mind the sense in which 

that aggravating circumstance is invalid. It is not invalid 

because it authorizes a jury to draw adverse inferences from 

conduct that is constitutionally protected. Georgia has not, for 

example, sought to characterize the ••• expression of unpopular 

political views ••• , as an aggravating factor. Nor has Georgia 

attached the 'aggravating' label to factors that are 

constitutionally impermissible or totally irrelevant to the 

sentencing process, such as for example the race, religion, or 

political affiliations of the petitioner, ••• or to conduct that 

actually should militate in favor of a lesser penalty, such as 

perhaps the petitioner's mental illness. Cf. Miller v. State, 373 

84� 



( .� 
I .. -­

..� 
So.2d 882, 885-886 (Fla. 1979). If the aggravating circumstance 

at issue in this case had been invalid for reasons such as these, 

due process of law would require that the jury's decision to 

impose death be set aside" Stephens, 103 S.Ct. at 2747. In the 

instant case there can be no question but that petitioner has 

been sentenced to death by the state of Florida in violation of 

the Fourteenth Amendment as delineated in zant v. Stephens. 

Mann's mental illness was the direct cause of the murder and this 

mental illness was the basis for applying aggravating 

circumstances in order to justify a sentence of death. The 

aggravating factors applied against Mann were the direct result 

of mental illness. This is undenied and unrefuted. The evidence 

and testimony is uncontroverted. Mann has had this mental 

illness at least since 1969. The heinous, atrocious or cruel 

provision of Florida's capital sentencing statute allows the 

state to execute individuals whose mental illness was the cause 

of their criminal acts. Provisions such as this do not narrow 

the class, but merely allow for capricious and arbitrary 

sentencing as has occurred in this case. As the Stephens case 

stated, "Due process of law would require that the jury's 

decision to impose death be set aside." The mandate of the 

Eighth Amendment must surely apply here as well. 

Respectfully submitted, 

LARRY HELM SPALDING 
Capital Collateral Representative 

STEVEN H. MALONE 
MARK A. EVANS 
Assistant Capital Collateral 

Representatives 
University of South Florida-Bayboro 
140 7th Ave. So. Coquina Hall Room 216 
St. Petersburg, Florida 33701 
813-893-9186 

By: 
C"-_''''­
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