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BOYD, J. 

T h i s  c a u s e  i s  b e f o r e  t h e  C o u r t  on a  p e t i t i o n  f o r  r e v i e w  of  

o r d e r s  o f  t h e  P u b l i c  S e r v i c e  Commission. The o r d e r s  i n  q u e s t i o n  

c o n s t i t u t e  agency  a c t i o n  r e l a t i n g  t o  r a t e s  and  s e r v i c e  o f  

u t i l i t i e s  p r o v i d i n g  g a s  s e r v i c e .  T h e r e f o r e ,  w e  have  j u r i s d i c t i o n  

t o  " r ev iew"  t h e  o r d e r s .  A r t .  V ,  5 3 ( b )  ( 2 )  , F l a .  Cons t .  ; 

5 366.10,  F l a .  S t a t .  (1985)  . 2  The commiss ion ' s  a c t i o n  i s  

c h a l l e n g e d  on  t h e  grounds  t h a t  it w a s  i n  e x c e s s  o f  s t a t u t o r y  

a u t h o r i t y  and  t h a t  t h e  u n d e r l y i n g  f a c t u a l  d e t e r m i n a t i o n s  w e r e  n o t  

s u p p o r t e d  by compe ten t ,  s u b s t a n t i a l  e v i d e n c e .  W e  f i n d  t h e  

a rguments  w i t h o u t  m e r i t  and  a p p r o v e  t h e  a c t i o n  o f  t h e  commission.  

1. A r t i c l e  V ,  s e c t i o n  3 ( b )  ( 2 ) ,  F l o r i d a  C o n s t i t u t i o n ,  
p r o v i d e s  i n  p e r t i n e n t  p a r t :  "The supreme c o u r t  . . . [wlhen 
p r o v i d e d  by g e n e r a l  l a w  . . . s h a l l  r e v i e w  a c t i o n  of  s t a t e w i d e  
a g e n c i e s  r e l a t i n g  t o  rates o r  s e r v i c e  o f  u t i l i t i e s  p r o v i d i n g  
e l ec t r i c ,  g a s ,  o r  t e l e p h o n e  s e r v i c e .  " (Emphasis added .  ) 

2. S e c t i o n  366.10,  F l o r i d a  S t a t u t e s ,  ( 1 9 8 5 ) ,  p r o v i d e s :  "As 
a u t h o r i z e d  by s .  3 ( b ) ( 2 ) ,  A r t .  V o f  t h e  S t a t e  C o n s t i t u t i o n ,  t h e  
Supreme c o u r t  s h a l l  r e v i e w ,  upon p e t i t i o n ,  any a c t i o n  o f  t h e  
commission r e l a t i n g  t o  rates o r  s e r v i c e  of  u t i l i t i e s  p r o v i d i n g  
e lec t r i c  o r  g a s  s e r v i c e . "  (Emphasis added . )  



The Dade County Water and Sewer Au tho r i t y  o p e r a t e s  a  wa t e r  

t r e a t m e n t  p l a n t  t h a t  i n c l u d e s  a  k i l n  employed t o  d ry  t h e  l i m e  

used i n  t h e  wa t e r  p u r i f i c a t i o n  and t r e a t m e n t  p r o c e s s .  While t h e  

k i l n  was p r e v i o u s l y  powered by a n o t h e r  sou rce  of f u e l ,  i n  1983 

t h e  county a u t h o r i t y  determined t o  change t o  n a t u r a l  gas  a s  a  

sou rce  of  power f o r  t h e  k i l n .  A s  a  r e s u l t  of t h e  a u t h o r i t y ' s  

i n q u i r i e s  and n e g o t i a t i o n  concern ing  t h e  p r o v i s i o n  of n a t u r a l  g a s  

t o  t h e  f a c i l i t y ,  p e t i t i o n e r  C i t y  Gas Company and responden t  

M i l l e r  Gas Company bo th  submi t t ed  t a r i f f  f i l i n g s  t o  t h e  P u b l i c  

S e r v i c e  Commission f o r  i t s  approva l .  3  

Both g a s  companies were a l r e a d y  s e r v i n g  cus tomers  i n  t h e  

g e n e r a l  a r e a  of t h e  wa t e r  p l a n t .  Respondent M i l l e r  Gas Company 

was a l r e a d y  p rov id ing  gas  s e r v i c e  t o  t h e  wa te r  p l a n t  i t s e l f ,  such 

power be ing  used t o  f u e l  t h e  p l a n t ' s  wa te r  pumps. The proposed 

t a r i f f  f i l e d  by M i l l e r  Gas Company e s t a b l i s h e d  a  c l a s s i f i c a t i o n  

f o r  large-volume u s e r s  of  i n t e r r u p t i b l e  s e r v i c e .  That  f i l e d  by 

3. S e c t i o n  366.06 (1) , F l o r i d a  S t a t u t e s  (1985) , p rov ide s  a s  
f o l l ows :  

(1) A p u b l i c  u t i l i t y  s h a l l  n o t ,  d i r e c t l y  o r  
i n d i r e c t l y ,  charge  o r  r e c e i v e  any r a t e  n o t  on f i l e  
w i t h  t h e  commission f o r  t h e  p a r t i c u l a r  c l a s s  of 
s e r v i c e  i nvo lved ,  and no change s h a l l  be  made i n  any 
schedu le .  A l l  a p p l i c a t i o n s  f o r  changes i n  r a t e s  
s h a l l  b e  made t o  t h e  commission i n  w r i t i n g  under 
r u l e s  and r e g u l a t i o n s  p r e s c r i b e d ,  and t h e  commission 
s h a l l  have t h e  a u t h o r i t y  t o  de te rmine  and f i x  f a i r ,  
j u s t ,  and r ea sonab l e  r a t e s  t h a t  may be r e q u e s t e d ,  
demanded, charged ,  o r  c o l l e c t e d  by any p u b l i c  u t i l i t y  
f o r  i t s  s e r v i c e .  The commission s h a l l  i n v e s t i g a t e  
and de te rmine  t h e  a c t u a l  l e g i t i m a t e  c o s t s  of  t h e  
p r o p e r t y  of each u t i l i t y  company, a c t u a l l y  used and 
u s e f u l  i n  t h e  p u b l i c  s e r v i c e ,  and s h a l l  keep a  
c u r r e n t  r e co rd  of t h e  n e t  inves tment  of each  p u b l i c  
u t i l i t y  company i n  such p r o p e r t y  which v a l u e ,  a s  
de termined by t h e  commission, s h a l l  be used f o r  
ra temaking purposes  and s h a l l  be  t h e  money h o n e s t l y  
and p r u d e n t l y  i n v e s t e d  by t h e  p u b l i c  u t i l i t y  company 
i n  such p r o p e r t y  used and u s e f u l  i n  s e r v i n g  t h e  
p u b l i c ,  less accrued  d e p r e c i a t i o n ,  and s h a l l  n o t  
i n c l u d e  any goodwi l l  o r  going-concern v a l u e  o r  
f r a n c h i s e  v a l u e  i n  exce s s  of  payment made t h e r e f o r .  
I n  f i x i n g  f a i r ,  j u s t ,  and r ea sonab l e  r a t e s  f o r  each 
customer c l a s s ,  t h e  commission s h a l l ,  t o  t h e  e x t e n t  
p r a c t i c a b l e ,  c o n s i d e r  t h e  c o s t  of p rov id ing  s e r v i c e  
t o  t h e  c l a s s ,  a s  w e l l  a s  t h e  r a t e  h i s t o r y ,  va lue  of  
s e r v i c e ,  and expe r i ence  of t h e  u t i l i t y ;  t h e  
consumption and l oad  c h a r a c t e r i s t i c s  of t h e  v a r i o u s  
c l a s s e s  of cus tomers ;  and p u b l i c  accep tance  of r a t e  
s t r u c t u r e s .  



C i t y  Gas Company p roposed  a s p e c i a l  c l a s s i f i c a t i o n  f o r  s e r v i c e  t o  

t h e  coun ty  government  p r o v i d i n g  a  p r e f e r r e d  ra te  t o  t h e  w a t e r  

t r e a t m e n t  p l a n t .  Each company f i l e d  o b j e c t i o n s  t o  t h e  t a r i f f  

p r o p o s a l  f i l e d  by t h e  o t h e r .  The commission c o n s o l i d a t e d  b o t h  

p e t i t i o n s  i n t o  one  p r o c e e d i n g ,  h e l d  a  h e a r i n g ,  and  i s s u e d  Orde r  

No. 15268 a p p r o v i n g  t h e  r a t e  f i l e d  by M i l l e r  Gas Company and  

d i s a p p r o v i n g  t h a t  f i l e d  by C i t y  G a s  Company. The e f f e c t  o f  t h e  

commiss ion ' s  a c t i o n  i s  t h a t  M i l l e r  Gas i s  a u t h o r i z e d  t o  p r o v i d e  

g a s  s e r v i c e  t o  t h e  l i m e  k i l n  a t  t h e  w a t e r  t r e a t m e n t  p l a n t .  

I n  Orde r  No. 15268 t h e  commission found t h e  f o l l o w i n g  

f a c t s  : 

1) The t a r i f f  o f  e a c h  u t i l i t y  c o n t a i n s  a  map o r  
n a r r a t i v e  t h a t  p u r p o r t e d l y  d e s c r i b e s  t h e  s e r v i c e  a r e a  
i n  which e a c h  u t i l i t y  i s  o b l i g e d  t o  p r o v i d e  n a t u r a l  
g a s  s e r v i c e .  Mil ler ' s  p u r p o r t e d  s e r v i c e  area i s  
w i t h i n  and  c o m p l e t e l y  s u r r o u n d e d  by C i t y ' s  p u r p o r t e d  
s e r v i c e  a r e a ;  

2)  The e n t i r e  Water P l a n t  a r e a ,  t o  i n c l u d e  t h e  
gas-powered w a t e r  pump p r e s e n t l y  s e r v e d  by M i l l e r  and  
t h e  l i m e  k i l n ,  i s  l o c a t e d  w i t h i n  Mi l l e r ' s  d e s c r i b e d  
s e r v i c e  area; 

3)  M i l l e r  i s  a r e l a t i v e l y  s m a l l  u t i l i t y  h a v i n g  
(as  o f  December 1984)  o n l y  4,822 r e s i d e n t i a l  
c u s t o m e r s ,  6 1  commerc ia l  c u s t o m e r s  and  one 
i n t e r r u p t i b l e  cus tomer .  The s i n g l e  i n t e r r u p t i b l e  
cus tomer  i s  t h e  Dade County Water and  Sewer A u t h o r i t y  
Depar tment  (WASA), which o p e r a t e s  t h e  Water P l a n t ;  

4 )  M i l l e r  h a s  p r o v i d e d  n a t u r a l  g a s  s e r v i c e  t o  
t h e  Water  P l a n t  f o r  o v e r  22 y e a r s  t h r o u g h  a 4" 
d e d i c a t e d  l i n e .  I n  1984,  28% of  M i l l e r ' s  t o t a l  
a n n u a l  sales of  2 ,293 ,865  the rms  w e r e  t o  t h e  WASA 
Water P l a n t .  The p r o j e c t e d  combined a n n u a l  demand o f  
t h e  w a t e r  pump and l i m e  k i l n  i s  be tween 2 ,000 ,000  and 
3 ,000 ,000  the rms ;  

5 )  C i t y ,  w i t h  two n a t u r a l  g a s  s a l e s  d i v i s i o n s ,  
i s  s u b s t a n t i a l l y  l a r g e r  t h a n  M i l l e r .  A s  o f  mid-1985, 
C i t y  had  68,840 r e s i d e n t i a l  c u s t o m e r s ,  3 ,734 
c o m m e r c i a l / i n d u s t r i a l  c u s t o m e r s  and  28 i n t e r r u p t i b l e  
c u s t o m e r s .  Fo r  t h e  12  months ended  Augus t ,  1985,  
C i t y  had  t o t a l  sales i n  e x c e s s  o f  72 m i l l i o n  t h e r m s ;  

6)  WASA d e s i r e s  t h e  l o w e s t  c o s t  g a s  and  h a s  
r e q u e s t e d  and  r e c e i v e d  b i d s  f rom b o t h  C i t y  and  
M i l l e r .  WASA i n t e n d s  t o  t a k e  s e r v i c e  from o n l y  one  
n a t u r a l  g a s  company f o r  a l l  o f  i t s  r e q u i r e m e n t s  a t  
t h e  Water P l a n t ;  

( 7 )  The a d d i t i o n a l  c o s t s  f o r  e a c h  u t i l i t y  t o  
s e r v e  t h e  Water P l a n t  ( b o t h  l i m e  k i l n  and  w a t e r  
pumps) are:  

M i l l e r  G a s  C i t y  G a s  

Water Pumps 0  33,000 
Lime K i l n  70,475 149,000 
T o t a l  $70,475" $182,000 

*Note: T h i s  f i g u r e  does  n o t  i n c l u d e  M i l l e r  G a s ' s  
c u r r e n t  i n v e s t m e n t  o f  $7 ,783  t o  s e r v e  t h e  w a t e r  pump; 
and 



8) I n  t h e  even t  Ci ty  were t o  s e rve  a l l  t h e  load 
a t  t h e  Water P l a n t ,  t h e  " s t r anded  [ s i c ]  investment" 
a s s o c i a t e d  wi th  M i l l e r ' s  e x i s t i n g  f a c i l i t i e s  t o  s e rve  
t h e  WASA water  pumps would be a n e t  book va lue  of 
$7,783. 

The commission concluded t h a t  t h e  r a t e  submit ted by M i l l e r  Gas 

was c o s t - j u s t i f i e d ,  reasonable ,  and nondiscr imina tory ,  whi le  t h a t  

proposed by Ci ty  Gas was d i sc r imina to ry  and no t  cost -based.  I n  

approving t h e  p e t i t i o n  of M i l l e r  Gas and denying t h a t  of Ci ty  

Gas, t h e  commission concluded " t h a t  Mi l l e r  Gas Company i s  t h e  

a p p r o p r i a t e  u t i l i t y  t o  cont inue  prov id ing  s e r v i c e  t o  WASA's water  

pumps and t o  provide n a t u r a l  gas  s e r v i c e  t o  WASA's lime k i l n  when 

t h a t  s e r v i c e  i s  r equ i r ed . "  

C i ty  Gas f i l e d  a motion f o r  r e c o n s i d e r a t i o n  on t h e  grounds 

t h a t  t h e  commission f a i l e d  t o  cons ider  evidence e s t a b l i s h i n g  C i ty  

Gas ' s  r i g h t  t o  s e rve  t h e  lime k i l n ,  f a i l e d  t o  g ive  e f f e c t  t o  

evidence j u s t i f y i n g  approval  of Ci ty  Gas ' s  proposed s e r v i c e ,  and 

f a i l e d  t o  c h a r a c t e r i z e  t h e  l ime k i l n  a s  a s e p a r a t e  and d i s t i n c t  

new account .  The commission denied t h i s  motion i n  Order No. 

15511, f i n d i n g  t h a t  C i ty  Gas d i d  no t  have a r i g h t  t o  s e rve  t h e  

l ime k i l n ,  t h a t  t h e  evidence presen ted  by Ci ty  Gas concerning 

c o s t  a l l o c a t i o n s  and d i sc r imina to ry  impact was wanting,  and t h a t  

t h e  lime k i l n  was n o t  a s e p a r a t e  and d i s t i n c t  new account ,  and 

even i f  i t  were, it would s t i l l  be more e f f i c i e n t  f o r  M i l l e r  t o  

s e r v e  both t h e  water  pumps and t h e  lime k i l n  than  have t h e s e  

s e r v i c e s  s p l i t  between t h e  two u t i l i t i e s .  

I n  i t s  p e t i t i o n  f o r  review, C i ty  Gas p r e s e n t s  two 

arguments: (1) whether t h e  commission abused i t s  d i s c r e t i o n  by 

n o t  approving C i t y  Gas ' s  i n t e r r u p t i b l e  r a t e  t a r i f f ,  and ( 2 )  

whether t h e  commission exceeded i t s  s t a t u t o r y  a u t h o r i t y  by 

awarding an e x c l u s i v e  s e r v i c e  t e r r i t o r y  t o  M i l l e r  Gas. We r e j e c t  

t h e  arguments p resen ted  by Ci ty  Gas and t h e r e f o r e  approve t h e  

a c t i o n  of t h e  Pub l i c  Se rv i ce  Commission. 

I t  i s  n o t  t h i s  C o u r t ' s  func t ion  on review of a d e c i s i o n  of 

t h e  P u b l i c  Se rv i ce  Commission t o  r e - eva lua t e  t h e  evidence o r  

s u b s t i t u t e  our  judgment on ques t ions  of f a c t .  C i t i z e n s  of 

F l o r i d a  v.  Pub l i c  Se rv i ce  Commission, 435 So.2d 784 ( F l a .  1983) .  



I f  t h e  commission a c t e d  w i t h i n  i t s  a u t h o r i t y  and t h e r e  i s  

competent ,  s u b s t a n t i a l  e v i d e n c e  t o  s u p p o r t  t h e  a c t i o n ,  w e  must 

approve  it. W e  f i n d  t h a t  t h e  commission d i d  n o t  abuse  i t s  

d i s c r e t i o n  i n  r e j e c t i n g  C i t y  G a s ' s  p e t i t i o n  t o  p r o v i d e  

i n t e r r u p t i b l e  g a s  s e r v i c e  t o  t h e  w a t e r  t r e a t m e n t  p l a n t .  I n  

f i x i n g  t h e  r a t e s  t o  be charged  by p u b l i c  u t i l i t i e s ,  t h e  

commission i s  a u t h o r i z e d  t o  c o n s i d e r ,  among o t h e r  t h i n g s ,  " t h e  

e f f i c i e n c y ,  s u f f i c i e n c y ,  and adequacy of t h e  f a c i l i t i e s  p rov ided  

and t h e  s e r v i c e s  r endered ;  t h e  c o s t  of  p r o v i d i n g  such s e r v i c e  and 

t h e  v a l u e  of such s e r v i c e  t o  t h e  p u b l i c ;  t h e  a b i l i t y  of t h e  

u t i l i t i e s  t o  improve such s e r v i c e  and f a c i l i t i e s ;  and energy 

c o n s e r v a t i o n  and t h e  e f f i c i e n t  u s e  of a l t e r n a t i v e  energy 

r e s o u r c e s . "  S 366.041, F l a .  S t a t .  ( 1 9 8 5 ) .  The commission must 

a l s o  c o n s i d e r  " t h e  c o s t  of  p r o v i d i n g  s e r v i c e  t o  t h e  c l a s s ,  a s  

w e l l  a s  t h e  r a t e  h i s t o r y ,  v a l u e  o f  s e r v i c e ,  and e x p e r i e n c e  of t h e  

u t i l i t y ;  t h e  consumption and l o a d  c h a r a c t e r i s t i c s  of  t h e  v a r i o u s  

c l a s s e s  of cus tomers ;  and p u b l i c  a c c e p t a n c e  of r a t e  s t r u c t u r e s . "  

I d .  S 3 6 6 . 0 6 ( 1 ) .  A l l  r a t e s  must be  f a i r  and r e a s o n a b l e  and must - 

n o t  b e  unduly d i s c r i m i n a t o r y .  - I d .  S 366.03. 

C i t y  Gas a r g u e s  t h a t  t h e r e  was no ev idence  t o  s u p p o r t  t h e  

commission 's  f i n d i n g  t h a t  i t s  proposed t a r i f f  was unduly 

d i s c r i m i n a t o r y .  I n i t i a l l y  t h e  proposed r a t e  was f o r  a  s p e c i a l  

c l a s s  of county  governmental  u s e r s  of  i n t e r r u p t i b l e  s e r v i c e .  

Because t h e  Dade County Water and Sewer A u t h o r i t y  would have been 

t h e  o n l y  customer i n  t h i s  c a t e g o r y ,  t h e  proposed r a t e  t a r i f f  was 

d i s c r i m i n a t o r y  w i t h  r e g a r d  t o  o t h e r  cus tomers .  A t  t h e  h e a r i n g  

t h e  p r o p o s a l  was amended t o  o f f e r  t h e  same r a t e  t o  a l l  cus tomers  

a g r e e i n g  t o  purchase  a t  l e a s t  two m i l l i o n  therms p e r  y e a r  f o r  a t  

l e a s t  two y e a r s .  Based on t h i s  amendment, C i t y  Gas a r g u e s  t h a t  

t h e  commission was wrong t o  f i n d  t h e  t a r i f f  p r o p o s a l  

d i s c r i m i n a t o r y .  The commission c o u n t e r s  t h a t  no e v i d e n c e  was 

p r e s e n t e d  t o  show what impact  t h i s  change i n  t h e  r a t e  would have 

on t h e  c o s t s  of  p r o v i d i n g  s e r v i c e ,  t h e  f i n a n c i a l  r i s k s ,  t h e  

e a r n i n g s  of t h e  company and t h e  o t h e r  f a c t o r s  t h a t  s h o u l d  be  

c o n s i d e r e d  by t h e  commission. 



W e  f i n d  p e t i t i o n e r ' s  a rgument  t o  b e  w i t h o u t  m e r i t .  The 

commission c o u l d  r e a s o n a b l y  c o n c l u d e  t h a t  C i t y  G a s ' s  l a s t - m i n u t e  

o f f e r  t o  e x t e n d  t h e  s p e c i a l  r a t e  t o  o t h e r  cus tomers  d i d  n o t  c u r e  

t h e  d i s c r i m i n a t o r y  impac t  a s  t h e r e  w a s  no e v i d e n c e  t h a t  t h e r e  

would b e  any s u c h  c u s t o m e r s .  Moreover ,  w e  f i n d  t h e r e  i s  

competent  s u b s t a n t i a l  e v i d e n c e  t o  s u p p o r t  t h e  commiss ion ' s  

c o n c l u s i o n  t h a t  C i t y  G a s ' s  p r o p o s a l  was n o t  s u b s t a n t i a t e d  by a 

p r o p e r  a s s e s s m e n t  on t h e  a l l o c a t i o n  o f  c o s t s .  C i t y  Gas c o n t e n d s  

t h a t  it was n o t  n e c e s s a r y  t o  i n t r o d u c e  i n t o  e v i d e n c e  a  c o s t  o f  

s e r v i c e  s t u d y  on  t h e  ground t h a t  s i n c e  t h e  company was n o t  

e a r n i n g  i t s  minimum a u t h o r i z e d  r a t e  o f  r e t u r n ,  t h e  c o s t  o f  

p r o v i d i n g  t h e  new s e r v i c e  would n o t  b e  p l a c e d  on e x i s t i n g  

c u s t o m e r s .  The a rgument  i s  n o t  p e r s u a s i v e .  F o r  even  i f  C i t y  

G a s ' s  e x i s t i n g  c u s t o m e r s  a r e  c u r r e n t l y  b e i n g  u n d e r c h a r g e d ,  any 

i n c r e a s e  i n  e x p e n d i t u r e s  r e s u l t i n g  from t h e  e x p a n s i o n  o f  s e r v i c e ,  

by i n c r e a s i n g  t h e  c o s t s  o f  t h e  company's  e n t i r e  o p e r a t i o n ,  c o u l d  

i n c r e a s e  t h e  c o s t  o f  p r o v i d i n g  s e r v i c e s  t o  e x i s t i n g  c u s t o m e r s .  

Such a n  i n c r e a s e  i n  c o s t s  c o u l d  b e  u s e d  t o  j u s t i f y  a ra te  

i n c r e a s e  r e q u e s t  i n  t h e  f u t u r e ,  n o t w i t h s t a n d i n g  t h e  f a c t  t h a t  

C i t y  G a s  i s  p r e s e n t l y  n o t  s e e k i n g  a  ra te  i n c r e a s e .  The c r i t i c a l  

i s s u e  i s  n o t  whe the r  t h e  rates c h a r g e d  t o  o t h e r  classes o f  

cus tomers  a r e  b e i n g  a f f e c t e d ,  b u t  whe the r  t h e y  c o u l d  b e  a f f e c t e d .  

S i n c e  C i t y  G a s  f a i l e d  t o  e s t a b l i s h  how i t s  p roposed  t a r i f f  migh t  

a f f e c t  i t s  e x i s t i n g  c u s t o m e r s ,  t h e  commission a c t e d  w i t h i n  i t s  

d i s c r e t i o n a r y  a u t h o r i t y  i n  deny ing  t h e  p e t i t i o n .  

C i t y  G a s ' s  s econd  p o i n t  on  a p p e a l  i s  t h a t  t h e  commission 

exceeded  i t s  s t a t u t o r y  a u t h o r i t y  by awarding  a n  e x c l u s i v e  s e r v i c e  

t e r r i t o r y  t o  Miller Gas. I t s  argument  i s  p remised  on  t h e  f a c t  

t h a t  s e c t i o n  3 6 6 . 0 4 ,  F l o r i d a  S t a t u t e s  ( 1 9 8 5 ) ,  a u t h o r i z e s  t h e  

commission t o  approve  and d i s a p p r o v e  t e r r i t o r i a l  ag reemen t s  and  

r e s o l v e  t e r r i t o r i a l  d i s p u t e s  among e lec t r i c  u t i l i t i e s ,  b u t  s a y s  

n o t h i n g  a b o u t  g a s  u t i l i t i e s .  The commission c o n t e n d s  t h a t  i t s  

d e c i s i o n  t o  g r a n t  M i l l e r  G a s ' s  p e t i t i o n  and deny t h a t  o f  C i t y  Gas 

w a s  n o t  b a s e d  on  t h e  n o t i o n  o f  e x c l u s i v e  s e r v i c e  t e r r i t o r y .  T h i s  

i s  shown by t h e  o r i g i n a l  o r d e r  i t s e l f  which s ta tes :  



Reso lu t i on  of T e r r i t o r i a l  Dispu te  

I t  i s  n o t  c l e a r  t h a t  t h i s  Commission has  t h e  
s t a t u t o r y  a u t h o r i t y  t o  e i t h e r  e s t a b l i s h  e x c l u s i v e  
s e r v i c e  t e r r i t o r i e s  f o r  n a t u r a l  gas  u t i l i t i e s  ( a s  it 
does  f o r  t e l ephone ,  wa te r  and sewer u t i l i t i e s )  o r  
r e s o l v e  t e r r i t o r i a l  d i s p u t e s  between n a t u r a l  ga s  
u t i l i t i e s  ( a s  s p e c i f i c a l l y  a u t h o r i z e d  f o r  e l e c t r i c  
u t i l i t i e s ) .  However, o u r  r e s o l u t i o n  of  t h i s  q u e s t i o n  
i s  n o t  nece s sa ry  i n  view of  o u r  f i n d i n g  t h a t  M i l l e r  
i s  t h e  a p p r o p r i a t e  u t i l i t y  t o  s e r v e  WASA's n a t u r a l  
ga s  requ i rements  f o r  bo th  t h e  wa t e r  pumps and t h e  
l i m e  k i l n .  

Fur thermore ,  t h e r e  was a d d i t i o n a l  competent  s u b s t a n t i a l  ev idence  

t o  s u p p o r t  t h e  d e n i a l  of  C i t y  Gas ' s  r e q u e s t .  The amount of  

a d d i t i o n a l  inves tment  needed t o  ex t end  t h e  n a t u r a l  gas  l i n e s  t o  

t h e  l i m e  k i l n  was g r e a t e r  f o r  C i t y  Gas t h a n  it was f o r  M i l l e r .  

I f  C i t y  Gas w e r e  a l lowed t o  s e r v e  t h e  l i m e  k i l n  and M i l l e r  had t o  

keep s e r v i n g  t h e  wa te r  pumps a t  t h e  p r e v i o u s ,  h i g h e r  low-volume 

r a t e ,  t h e  c o s t  would be g r e a t e r  t o  Dade County t h a n  hav ing  a l l  

t h e  n a t u r a l  ga s  s u p p l i e d  by one company and t h e r e  would be  a  

d u p l i c a t i o n  of  ga s  l i n e s .  I f  C i t y  Gas w e r e  a l lowed t o  p rov ide  

a l l  t h e  n a t u r a l  gas  f o r  t h e  p l a n t ,  t h e n  M i l l e r  would be l e f t  w i th  

a  s t r a n d e d  inves tment  and t h e  o p e r a t i n g  expenses  f o r  i t s  

remaining cus tomers  would rise.  I n  s h o r t  t h e r e  w e r e  numerous 

f a c t o r s  concern ing  e f f i c i e n c y  and t h e  e f f e c t  t h e  proposed t a r i f f s  

would have on a l l  t h e  cus tomers  i n  t h e  r e g i o n  which s u p p o r t  t h e  

commission's  d e c i s i o n .  W e  t h e r e f o r e  f i n d  t h a t  t h e  commission's  

d e c i s i o n  was p r o p e r l y  based on i t s  s t a t u t o r y  a u t h o r i t y  t o  approve 

and d i sapprove  proposed t a r i f f s  and was n o t  based on t h e  concep t  

of  an e x c l u s i v e  s e r v i c e  t e r r i t o r y .  

Having found t h a t  t h e  commission a c t e d  w i t h i n  i t s  

s t a t u t o r y  a u t h o r i t y  and t h a t  i t s  o r d e r s  w e r e  s uppo r t ed  by 

competent s u b s t a n t i a l  ev idence ,  w e  approve t h e  a c t i o n  of t h e  

commission. 

I t  i s  s o  o rde r ed .  

ADKINS, OVERTON, EHRLICH, SHAW and BARKETT, JJ., concur  
McDONALD, C . J . ,  concurs  i n  r e s u l t  on ly  

NOT FINAL UNTIL TIME EXPIRES TO FILE REHEARING MOTION AND, I F  
FILED, DETERMINED. 



An Appeal from the Public Service Commission 

Arthur J. England, Jr. and Charles M. Auslander of Fine, Jacobson, 
Schwartz, Nash, Block and England, Miami, Florida, 

for Appellant 

William S. Bilenky, General Counsel, for the Florida Public 
Service Commission; and Norman H. Horton, Jr. of Mason, Erwin 
and Horton, P.A., Tallahassee, Florida and Clifford A. Schulman 
of Greenberg, Traurig, Askew, Hoffman, Lipoff, Rosen and Quentel, 
P.A., Miami, Florida for Miller Gas Company, 

Appellees 


