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STATEMENT OF CASE AND FACTS 

Peti t ioner, PROVIDENCE SQUARE ASSOCIATION, INC., i s  seeking t o  

review a decision o f  t h e  D is t r i c t  C o u r t  of Appeal, F i f t h  D is t r i c t ,  State of Florida, 

dated January 16, 1986. 

Pet i t ioner  was t h e  Defendant a t  t h e  C i r c u i t  C o u r t  level and t h e  Appellee 

appear ing before t h e  D is t r i c t  C o u r t  of Appeal. The  Respondent, CONN l E 

BIANCARDI, was t h e  P la in t i f f  a t  t he  C i r cu i t  C o u r t  level and  t h e  Appel lant  be fore  

t h e  D is t r i c t  C o u r t  o f  Appeal. T h e  Respondent pet i t ioned t h e  D is t r i c t  C o u r t  of 

Appeal t o  review a decision rendered by t h e  C i r c u i t  C o u r t  of Volusia County. 

T h e  D is t r i c t  C o u r t  reviewed such matter and reversed t h e  lower c o u r t  judgment 

and remanded t h e  cause for  f u r t h e r  proceedings t o  t h e  C i r c u i t  Cour t .  

PROVIDENCE SQUARE ASSOCIATION, INC., shal l  b e  re fe r red  t o  as t h e  

Peti t ioner in t h i s  b r ie f  and t h e  Respondent, CONNIE BIANCARDI,  shal l  b e  re fe r red  

t o  as such in t h i s  br ie f .  

O n  Ju ly  1, 1981 t h e  condominium, known as Providence Square, was orga- 

n ized w i t h  a Declarat ion of Condominium o f  Providence Square be ing f i led in t h e  

Publ ic  Records of Volusia County,  Flor ida, and w i th  t h e  State o f  F lor ida in 

Tallahassee. T h e  condominium, Providence Square, was a f i v e  unit condominium 

as depicted o n  t h e  Declarat ion of Condominium and as ref lected in t h e  decision 

rendered by t h e  D is t r i c t  C o u r t  of Appeal below. The  Respondent purchased t w o  

u n i t s  of such condominium. One such purchase be ing o n  January 31, 1984, t h e  

o the r  purchase be ing o n  March 19, 1984. The  p r o p e r l y  recorded Declarat ion o f  

Condominium, along w i th  t h e  Ar t ic les  of Incorporat ion and By-Laws of t h e  con- 
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dominium, were furnished to Respondent p r i o r  to  the time she purchased her  

uni ts.  According to the documents she owned a f o r t y  (40%) percent interest in 

the common elements and common surplus o f  the bui ld ing for  the combined owner- 

ship o f  her  two uni ts.  According to the documents she was enti t led to a 40% 

interest in any insurance proceeds o f  the condominium should there be destruction 

o f  the premises. Providence Square condominium was destroyed b y  f i r e  short ly  

a f ter  Respondent's purchases on Ap r i l  6, 1984. Respondent sought f o r t y  (40%) 

percent o f  the insurance proceeds and was denied. The Respondent brought  

action in the Ci rcu i t  Cour t  for  determination that  she was enti t led to  40% interest 

in the insurance proceeds. The Ci rcu i t  Cour t  reformed the  recorded Declaration 

o f  Condominium finding that  Respondent was only enti t led to  twelve and one-half 

(12-112%) percent ownership interest in the insurance proceeds of each of the 

condominium uni ts  she owned. The basis f o r  the  Ci rcu i t  Cour t  action, as found 

b y  the  Dis t r ic t  Cour t  o f  Appeal, was based upon the fact that  her  two un i ts  

comprised only a 25% mass o f  the bui lding. The Ci rcu i t  Cour t  never used the  

term "scrivener's e r ro r "  in the  decision it rendered as has been represented b y  

Petitioner in i t s  Statement o f  Case and Facts. The Ci rcu i t  Cour t  merely concluded 

that  through a mistake o f  the developer and the attorney d ra f t ing  the Declaration 

o f  Condominiums that  there had been an improper division o f  the undivided share 

in the  land based upon the mass o f  the  bui lding. The lower cour t  then reformed 

the Declaration o f  Condominium changing the ownership interest o f  Respondent 

after her  purchase o f  the two un i ts  and af ter  reliance upon the recorded Declaration 

of Condominium. The Respondent appealed the decision o f  the Ci rcu i t  Cour t  and 
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the Dis t r ic t  Cour t  ru led that  the Declaration of Condominium was not ambiguous 

and the developer sold the un i ts  according to the Declaration of Condominium 

and other recorded documents unto Respondent. The Dis t r ic t  Court  o f  Appeal 

found that  the t r ia l  court 's f inding of a mutual mistake was erroneous and the 

judgment o f  the Ci rcu i t  Court  was reversed and the cause remanded for fu r ther  

proceedings. The Dis t r ic t  Cour t  o f  Appeal made no fu r ther  f indings regarding 

the factual matters o f  the Ci rcu i t  Court.  



SUMMARY OF ARGUMENT 

The holding o f  the  present case in the  decision of the F i f t h  Dis t r ic t  

Cour t  o f  Appeal is not in direct  conflict wi th the  decision of any other Dis t r ic t  

Court,  bu t  is  in specific compliance, by  i t s  very  wording, wi th  the dicta urged 

by Petitioner in Clearwater Key Association South Beach, Inc. v. Thacker, 431 

So.2d 641 (Fla. 2d DCA 1983) reflecting that  a correction may be made for drafts- 

man's mistake. Th is  language is  clearly endorsed by  the Dis t r ic t  Cour t  of Appeal 

and found in the quote o f  such cour t  recited b y  Petitioner at page 5 o f  i t s  br ief  

wherein the  Distr ic t  Cour t  recited that  "a scrivener's e r ro r  o r  l ike  mistake may 

be corrected by the  developer o r  i t s  successor by  following the proper procedure 

in Tallahassee". 

The holding of the Dis t r ic t  Cour t  of Appeal is  likewise in accordance wi th  

the decisions rendered by th is  cour t  as expressed in the case of Ca r r  v .  Kissimmee, 

80 Fla. 759, 86 So. 699 (Fla. 1920) where there is  a uni lateral act absent a mutual 

mistake. There was no mutual mistake in the present case and the cour t  so found 

in i t s  decision. 



QUESTION PRESENTED 

WAS THE DECISION OF THE DISTRICT COURT OF APPEAL, F IFTH DISTRICT, 
IN  THE CASE BEFORE THE COURT I N  DIRECT CONFLICT WITH THE DECISION 
OF ANY OTHER DISTRICT COURT OF APPEAL OF THE STATE OF FLORIDA OR 
OF T H l S  COURT I N  ANY PRIOR DECISIONS? 

ARGUMENT 

THE DECISION OF THE DISTRICT COURT OF APPEAL, F IFTH DISTRICT, I N  
THE CASE BEFORE THE COURT IS  NOT I N  DIRECT CONFLICT WITH 'THE 
DECISION OF ANY OTHER DISTRICT COURT OF APPEAL OF THE STATE OF 
FLORIDA OR OF T H l S  COURT IN  ANY PRIOR DECISIONS. 

T h e  Pet i t ion sets o u t  as i t s  sole basis f o r  urging th i s  cou r t  t o  exercise i t s  

right for  d iscret ionary rev iew i t s  in terpre ta t ion  o f  t h e  F i f t h  D is t r i c t  C o u r t  of 

Appeal's decision tha t  such c o u r t  ru led  tha t  a C i r c u i t  C o u r t  had n o  power t o  

reform a Declarat ion of Condominium to  cor rec t  t h e  draftsman's mistake. T h i s  

was no t  t h e  finding o f  t h e  D is t r i c t  C o u r t  o f  Appeal. In fac t  t h e  D is t r i c t  C o u r t  o f  

Appeal a t  11 FLW 214 specif ical ly found:  

a scr ivener 's  e r r o r  o r  l i k e  mistake may b e  corrected un i la tera l ly  
by t h e  developer o r  i t s  successor by fol lowing t h e  p roper  procedure  
in Tallahassee. 

T h e  decision of t h e  D is t r i c t  C o u r t  of Appeal, F i f t h  D is t r i c t ,  i s  t hus  not  in confl ict  

w i t h  any  o the r  D is t r i c t  C o u r t  o f  Appeal decision n o r  a decision of t h i s  cour t .  T h e  

cour t ' s  t r u e  decision was founded upon  t h e  basis tha t  such document had been 

d i s t r i bu ted  u n t o  Respondent a f t e r  it was p roper l y  recorded in Volusia County  

and  af ter  it was p roper l y  recorded w i t h  t h e  State and  rel iance was made upon such 

documents by Respondent and  t h e  condominium subsequent ly  b u r n e d  t o  t h e  ground.  

T h e  cour t  was t h u s  ruling t h a t  a f te r  such dest ruc t ion  and  a t  a po in t  in time when 

t h e  s ta tus  quo  could not  b e  res tored the re  could b e  n o  uni la tera l  cor rec t ion  of a 



document upon which the  proper  reliance had been placed. The Dis t r ic t  Cour t  

found that  there was no mutual mistake. 

The  Dis t r ic t  Cour t  found that  condominium declarations are  similiar to  C i t y  

Charters and l ike  documents. In a case decided v e r y  early b y  th is  Court,  Ca r r  v .  

Kissimmee, 80 Fla. 759, 86 So 699 (Fla. 1920), th is  cour t  found that  the  resolut ion 

o f  a C i t y  Council expressing only the intent ion o f  t he  C i t y  w i th  no other part ies 

involved and not concerning other part ies cannot be reformed in the  courts. 

Courts have reasoned tha t  in such instances there was no meeting of t he  minds 

when there i s  only one pa r t y  and thus no agreement can be reformed when there 

i s  only one par ty .  The  mistake must be mutual and therefore, in the  minds o f  more 

than one par ty  before it can be reformed. The  Dis t r ic t  Cour t  found there was no 

mutual mistake. The present condominium declaration would thus stand as wr i t ten 

and not be reformed following such reasoning. 

In the case cited b y  Petitioner, Clearwater Key Association South Beach, 

Inc. v .  Thacker, 431 So. 2d 641 (Fla. 2d DCA 1983) there was a mutual mistake and 

the  cour t  d i d  not merely re ly  upon a scrivener's e r ro r  fo r  i t s  reformation. The  

actual facts in the Clearwater Key case indicated that  it was a case in which an 

owner o f  two condominium un i t s  was one o f  the  part ies o f  the  Condominium Asso- 

ciation was the  other par ty  b y  v i r t ue  o f  disputed language. The  dispute was over  

whether a monthly management fee should be assessed f o r  one unit o r  two uni ts.  

The  unit owner there in  owned two units; however, at  the  time o f  purchase the  

sales s ta f f  indicated that  there would be only one fee assessed and such was a 

mutual understanding of the parties. The  Declaration, however, was t o  the 
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contrary.  The mutual misunderstanding was one of representations made b y  

the  agent o f  the  seller, developer and the purchaser o f  t he  t r u e  in tent  regarding 

assessment. The two part ies clearly had one understanding o f  the  document 

while the  clear language o f  t he  declaration specifically spelled ou t  another in ter -  

pretat ion. Th is  i s  not the  case before the court .  The  Clearwater Key case did 

not  ru le  based upon the  scrivener's e r ro r .  In fact such matter was clearly cont rary  

to  the f inal ruling o f  the  cour t  and is merely dicta. The  c o u r t  in the  Clearwater Key 

case specifically found that  it was inval id t o  reform the  Declaration o f  Condominium 

(where mutual mistake existed) when it materially confl icted w i th  control l ing 

statutory provisions. -The Dis t r ic t  Cour t  o f  Appeal in t he  present decision found 

that  the  Declaration o f  Condominium did not conflict w i th  any provis ion of the  

condominium statute, but should not be  reformed absent a mutual mistake. The  

decisions are thus  consistent ra ther  than being inconsistent. 

The decision o f  the F i f t h  Dis t r ic t  Court  of Appeal i s  l ikewise consistent 

w i th  the f inding o f  th i s  cour t  in t he  case o f  Ca r r  v .  Kissimmee, 8 0  Fla. 759, 85 So. 

699 (Fla. 1920) which ru led that  there must be a mutual mistake before a reforma- 

t ion shall occur and such would not  follow in the  instance o f  a resolution o f  C i t y  

Council expressing only the intention of the  c i ty .  The  Dis t r ic t  Cour t  o f  Appeal 

in the present case found " the t r ia l  courts1 finding o f  a mutual mistake is erroneous". 

The  decision o f  the  Dis t r ic t  Cour t  of Appeal is  thus  consistent w i th  t he  ru l ings o f  

th is  court .  

'The decision o f  the  Dis t r ic t  Cour t  o f  Appeals is  not inconsistent w i th  the  

Clearwater Key case and in fact specifically agrees wi th  such case b y  i t s  v e r y  
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language in regard to the dicta recited in the Clearwater Key case. The District 

Court of Appeal decision is likewise not inconsistent with the findings of  this court 

and for such reasons discretionary review should be denied. 



CONCLUSION 

The specific point  urged b y  Petit ioner and i t s  author i ty  Clearwater Key 

Association South Beach, Inc .  v .  Thacker, 431 So.2d 641 (Fla. 2d DCA 1983) are 

consistent w i th  t he  decision o f  the  Dis t r ic t  Cour t  b y  the ve ry  language of the 

Dis t r ic t  Cour t  expressed in the i r  opinion which acknowledges tha t  a scrivener's 

e r r o r  may be corrected provided appropr iate action i s  taken following the  proper  

procedure in Tallahassee. The  present decision i s  l ikewise consistent w i th  the  

ru l ings  o f  th i s  cour t  wherein it has been found that  a resolution of a C i t y  Council 

expressing only the  intention of the c i t y  w i th  no other part ies involved cannot be 

reformed in t he  courts.  Respondent would therefore u rge  th is  cour t  t o  f i nd  that  

the decision reached b y  the F i f t h  Dis t r ic t  Cour t  o f  Appeal i s  not  in conf l ic t  w i th  

other decisions rendered and therefore th is  cour t  should not exercise jur isdict ion 

t o  review the  present decision. 
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