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STATEMENT OF CASE AND FACTS 

~ e f e n d a n t l ~ e t i t i o n e r ,  PROVIDENCE SQUARE ASSOCIATION, INC. ,  

s e e k s  t o  have  t h e  d e c i s i o n  o f  t h e  D i s t r i c t  Cour t  o f  Appeal,  F i f t h  

D i s t r i c t ,  d a t e d  J a n u a r y  16, 1986 r e v e r s e d  and t h e  F i n a l  Judgment  

o f  t h e  C i r c u i t  C o u r t  o f  V o l u s i a  C o u n t y ,  d a t e d  F e b r u a r y  1 9 ,  1 9 8 5  

uphe ld .  

P e t i t i o n e r  w a s  t h e  o r i g i n a l  ~efendantl~ounter-plaintiff 

b e l o w  a n d  a n  A p p e l l e e  b e f o r e  t h e  D i s t r i c t  C o u r t  o f  Appea l .  The 

Respondent,  CONNIE BIANCARDI, w a s  t h e  o r i g i n a l  ~ l a i n t i f f / ~ o u n t e r -  

, D e f e n d a n t  i n  t h e  t r i a l  f o r u m  a n d  w a s  t h e  A p p e l l a n t  b e f o r e  t h e  

D i s t r i c t  C o u r t  o f  Appeal. The Respondent p e t i t i o n e d  t h e  D i s t r i c t  

C o u r t  o f  A p p e a l  t o  r e v i e w  a d e c i s i o n  r e n d e r e d  b y  t h e  C i r c u i t  

a C o u r t  o f  V o l u s i a  County a f t e r  h e a r i n g  a l l  o f  t h e  e v i d e n c e  i n  t h i s  

cause .  The D i s t r i c t  Cour t  r e v e r s e d  t h e  l o w e r  c o u r t  judgment and 

remanded t h e  c a u s e  f o r  f u r t h e r  p r o c e e d i n g s .  

I n  t h i s  b r i e f ,  t h e  P e t i t i o n e r  a n d  t h e  R.espondent  w i l l  b e  

r e f e r r e d  t o  a s  such.  

On J u l y  1, 1 9 8 1 ,  t h e  s u b j e c t  o f f i c e  Condominium .known a s  

P rov idence  Square  was o r g a n i z e d  w i t h  a D e c l a r a t i o n  o f  Condominium 

o f  P rov idence  Square  b e i n g  f i l e d  i n  t h e  P u b l i c  Records o f  V o l u s i a  

C o u n t y ,  F l o r i d a .  ( R .  3 0 7 - 3 0 9 )  T h e  s u b j e c t  C o n d o m i n i u m ,  

P r o v i d e n c e  S q u a r e ,  was  a f o u r  u n i t  c o n d o m i n i u m  o f  e q u a l  s q u a r e  

f o o t a g e ,  w i t h  t h e  e n d  u n i t  b e i n g  d i v i d e d  i n  h a l f  t o  make t w o  

s e p a r a t e  u n i t s  ( h e r e i n a f t e r  r e f e r r e d  t o  as u n i t s  "4"  and " 5 " ) .  

The  R e s p o n d e n t  p u r c h a s e d  b o t h  o f  t h e  end  u n i t s ,  ( u n i t  "4"  

a n d  u n i t  " 5 " )  o n e  o n  J a n u a r y  31,  1 9 8 4  a n d  t h e  o t h e r  o n  March 1 9 ,  

1984.  (R. 374 a n d  3 7 9 )  P r i o r  t o  h e r  p u r c h a s e  o f  t h o s e  u n i t s ,  



s h e  w a s  p r o v i d e d  c o p i e s  o f  t h e  D e c l a r a t i o n  o f  Condominium,  

A r t i c l e s  o f  I n c o r p o r a t i o n  a n d  By-Laws o f  P r o v i d e n c e  S q u a r e ,  a 

Condominium. 

The Prov idence  Square  Condominium was c o m p l e t e l y  d e s t r o y e d  

b y  f i r e  o n  A p r i l  6 ,  1984.  The  R e s p o n d e n t  c l a i m e d  a n  o w n e r s h i p  

r i g h t  t o  40% o f  t h e  i n s u r a n c e  p r o c e e d s  a n d  common e l e m e n t s  a n d  
I?L=ISYI - - - - . -6 rlmn- 

f i l e d  s u i t  f o r  d e c l a r a t o r y  judgment. (R. 227-230) A f t e r  h e a r i n g  

t h e  t e s t i m o n y  o f  t h e  R e s p o n d e n t  a n d  t h e  o t h e r  u n i t  o w n e r s ,  t h e  

t r i a l  c o u r t  r u l e d  t h a t  t h e  condominium d e c l a r a t i o n s  c o n t a i n e d  a 

s c r i v e n e r ' s  e r r o r  a n d  it r e f o r m e d  t h e  d e c l a r a t i o n s  t o  p r o v i d e  a 

25% o w n e r s h i p  i n t e r e s t  i n  t h e  common e l e m e n t s  a n d  i n s u r a n c e  

p r o c e e d s  f o r  t h e  o w n e r s  o f  u n i t s  "l", " 2 "  a n d  "3"  a n d  12.5% e a c h  

f o r  u n i t s  "4" a n d  "5". (R .  387-388)  The C o u r t  f o u n d  t h a t  

p a r a g r a p h  4.2(a)  o f  t h e  Condominium D e c l a r a t i o n s ,  which pa ragraph  

i n d i c a t e d  t h a t  t h e  und iv ided  s h a r e  i n  t h e  l a n d  and o t h e r  common 

e l e m e n t s  w a s  20% f o r  a l l  f i v e  ( 5 )  u n i t s ,  w a s  a m i s t a k e .  I t  was 

t h e  f i n d i n g  o f  t h e  t r i a l  c o u r t  t h a t  t h e  p r o v i s i o n s  o f  t h e  

D e c l a r a t i o n s  " w e r e  n o t  i n t e n d e d  t o  g i v e  t h e  o w n e r s  o f  U n i t  "4"  

and "5" 20% o f  any  such  p roceeds ,  no r  w a s  t h a t  t h e  u n d e r s t a n d i n g  

o f  a n y  o f  t h e  u n i t  o w n e r s ,  i n c l u d i n g  t h e  P l a i n t i f f . "  (R .  3 8 6 )  

The c o u r t  concluded t h a t  t h e  D e c l a r a t i o n  o f  Condominium c o n t a i n e d  

a s c r i v e n e r ' s  e r r o r  and t h a t  Respondent and a l l  o t h e r  a s s o c i a t i o n  

members t r e a t e d  t h e  i n t e r e s t  i n  common s u r p l u s  and l i a b i l i t y  f o r  

common expenses  i n  a manner i n d i c a t i n g  t h e  P l a i n t i f f  h a s  a 12.5% 

i n t e r e s t  f o r  u n i t  "4"  a n d  a 12.5% i n t e r e s t  f o r  u n i t  "5" ,  f o r  a 

t o t a l  i n t e r e s t  o f  25%. The  C o u r t  t h e n  p r o c e e d e d  t o  r e f o r m  t h e  



@ 
Declaration of Condominium to meet the intention, conduct and 

course of dealings of the parties and association members. (R. 

The Respondent appealed the trial court's decision to the 

Fifth District Court of Appeal. After briefs were filed by both 

sides and oral arguments heard, the District Court reversed only 

the lower court's findinq as to the appropriateness of 

reformation as a remedy and the finding of mutual mistake and did 

not disturb the factual findings of the trial court. The court 

held: ... Declaration of Condominium come into being 
by unilateral act. The only way the document 
may be altered is by amending it in 
accordance with the proper statutorv 
prerequisites ... 
There are some mistakes which a court cannot 
correct and this is one example. The courts 
cannot change a Declaration of Condominium... 

See the decision of the Fifth District Court of Appeal attached 

as Appendix A. 



QUESTION PRESENTED 

WHETHER THE FIFTH DISTRICT COURT OF 
A P P E A L  E R R E D  I N  H O L D I N G  T H A T  
CONDOMINIUM DECLARATIONS ARE NOT 
SUBJECT TO REFORMATION ON ACCOUNT OF 
MISTAKE OR SCRIVENER'S ERROR? 



SUMMARY OF ARGUMENT 

A scrivener's error in condominium declarations should be 

subject to reformation. This is especially true when, as in the 

present case, the declarations can not be amended to make 

provisions for an act that has already taken place (destruction). 

In the case at bar, the trial court found that the Respondent was 

fully aware that it was the intention of the condominium 

documents to provide the Respondent with only a 25% interest in 

the common elements. 

Since this ownership interest was known to all parties, 

including the Respondent, the scrivener's error would be subject 

to reformation, a remedy recoqnized in the case of Clearwater Key 

Association-South Beach, Inc. v. Thacker, 431 So. 2d 641  la. 2d 

DCA 1983). The Fifth District's finding that condominium 

declarations are not subject to reformation should not be the law 

of the State of Florida. Equity mandates that errors such as 

these, clearly known by all parties, be subject to reformation. 

The Fifth District likens condominium declarations to Articles of 

Incorporation, City Charters and other documents filed with the 

Secretary of State and states that none of these documents canbe 

reformed. Other jurisdictions have clearly held that similar 

documents (ie: articles of incorporation and recorded plats) are 

subject to reformation. The law of Florida should likewise 

provide a remedy for mistakes in condominium declarations other 

than by formal amendment. 



ARGUMENT 

THE FIFTH DISTRICT COURT OF APPEAZlS ERRED IN 
ITS DECISION AS A COURT OF EQUITY HAS THE 
POWER TO REFORM CONDOMINIUM DECLARATIONS TO 
CORRECT A DRAFTSMAN'S MISTAKE. 

The F i f th  Di s t r i c t  Court of Appeals reversed the judgment of 

the t r i a l  court determining t h a t  Condominium Declarations a re  not 

s u b j e c t  t o  re format ion  on account of mistake o r  s c r i v e n e r ' s  

e r r o r .  O n  pages 2 and 3 of t h e  c o u r t ' s  opinion t h e  cour t  s t a t e d  

the following: 

Condominium Declara t ions  l i k e  A r t i c l e s  of 
I n c o r p o r a t i o n ,  C i t y  C h a r t e r s  and o t h e r  
documents f i l e d  wi th  t h e  Sec re t a ry  of S t a t e  
a r e  n o t  l i k e  deeds ,  mor tgages  o r  o t h e r  
documents subject t o  reformation on account 
o f  m i s t a k e  o r  s c r i v e n e r ' s  e r r o r .  While 
deeds, etc., contemplate dealings between two 
or more par t ies ,  a  Declaration of Condominium 
comes i n t o  being by uni la te ra l  act .  The only 
way t h e  document may be a l t e r e d  i s  by 
amending it i n  accordance wi th  t h e  proper 
s ta tu tory  prerequisi tes.  A scrivener 's  e r ror  
o r  l i k e  mistake may be co r rec t ed  by the  
developer o r  i t s  successor  by fol lowing t h e  
proper procedure i n  Tallahassee... 

Any f a u l t  o r  i n e q u i t y  a l l eqed  l i e s  wi th  t h e  
o r i g i n a l  draf tsman of t h e  Declarat ion of 
Condominium and re la ted documents. There a re  
some mistakes  which a c o u r t  cannot c o r r e c t  
and t h i s  i s  one example. The c o u r t s  cannot 
change a Declaration of Condominium any more 
t h a n  i t  c a n  g i v e  a c o r p o r a t i o n  o r  a 
m u n i c i p a l i t y  p o w e r s  w h i c h  a r e  n o t  
s p e c i f i c a l l y  s e t  ou t  i n  t h e i r  A r t i c l e s  of 
I n c o r p o r a t i o n .  (See  Appendix A a t t a c h e d  
hereto. ) 

The P e t i t i o n e r  has  been a b l e  t o  f ind  only one case  i n  t h i s  

and o t h e r  j u r i s d i c t i o n s  which addresses  t h e  s p e c i f i c  i s s u e  of 

whether Declarations of Condominium are  subject  t o  reformation. 

I n  Clearwater Key Association--South Beach, Inc. v. Thacker, 431 

So.2d 641  l la. 2d DCA 1983), t h e  Second D i s t r i c t  Court of 



Appeals considered the reformation of a Declaration of 

Condominium by the trial court. Although the court concluded 

that the reformation was invalid because the declarations, as 

reformed, would be in conflict with a Florida Statute, the Court 

stated on page 646: 

Generally speaking, a court of equity has the 
power to reform an instrument to correct a 
draftsman's mistake. However, we hold that a 
court of equity is without power to reform an 
instrument because of a draftsman's mistake 
where the instrument, as reformed, would 
conflict in a material way with provisions of 
a controlling statute. 

The Clearwater - Key case stands for the proposition that 

Condominium Declarations can be reformed to correct a draftsman's 

mistake. In that case, unit owners of a condominium filed suit 

against the condominium association and others seeking 

reformation of the Declaration of Condominium and cancellation 

and removal of a claim of lien filed against them by the 

association. The Declaration of Condominium was drafted pursuant 

to the developer's direction. The developer in that case was 

United States Steel Corporation who was not a party to the 

original action nor a party seeking reformation. - Id. at 644.  

The court held that condominium declarations could be reformed by 

the court but denied reformation in that instance because the 

Condominium Declarations, as reformed, would have conflicted with 

a controlling statute. Such conflict with a controlling statute 

is not an issue in the instant case. 

Although Petitioner is unable to find other cases dealing 

with the specifics of Condominium Declarations as found here, 



t h e r e  a r e  cases  i n  o t h e r  j u r i s d i c t i o n s  which have permi t ted  - 

s imilar  documents t o  be reformed. 

I n  the  case of Millspaugh v. Cassedy, 191 App. Div. 221,  181 

N.Y.S. 276 (Sup. C t .  App. Div. 1920), t h e  New York c o u r t  al lowed 

t h e  r e f o r m a t i o n  of  A r t i c l e s  of  I n c o r p o r a t i o n .  The c o u r t  

recognized the  issue of reformation of t h i s  type of document as  

it stated:  

The learned counsel for  the appellants  i n s i s t  
t h a t  t h e  omission of t h e  r e s t r i c t i o n  i n  t h e  
a r t i c l e s  of i nco rpora t ion  was an e r r o r  of 
l aw,  n o t  t o  be  r e l i e v e d  by a c o u r t  o f  
e q u i t y  ... They a l s o  urge t h a t  such r e l i e f  i s  
something beyond ordinary equitable remedies, 
i n  t h a t  a r t i c l e s  of i nco rpora t ion  a r e  not  
such a c o n t r a c t  a s  may r e c e i v e  t h e  h i g h  
remedy of re format ion  by c o u r t s  of equi ty .  
Id. a t  281. - 

The court did not accept such a proposition and instead held t h a t  

equity required t h a t  the instrument be reformed and the court so 

exercised i t s  equitable jur isdic t ion and a l tered the a r t i c l e s .  

I n  G i l b e r t  v. Will iams,  - -- 1 5 7  Mich. 226, 1 2 1  N.W. 739, (1909) 

and Rice v. K e l s i t ,  1 2  Minn. 511 ,  44 N.W. 535, ( 1 8 9 0 ) ~  t h e  

appellate courts  held t h a t  e r rors  i n  recorded p la t s  of land were 

s u b j e c t  t o  re format ion  by t h e  cour t .  In  both cases ,  p l a t s  duly  

recorded i n  the public records were reformed where the property 

was misdescribed and t h e r e  was an e r r o r  on t h e  p l a t s .  In  t h e  

Rice case ,  t h e  Supreme Court of M i n n e s o t a h e l d t h a t a p l a t ,  which 

contained e r rors  which was ce r t i f i ed  a s  t rue  and correct  a t  the 

time recorded, was subject t o  reformation. The court s tated:  

... t h a t  p l a t  i s  a  pub l i c  record,  but  it i s  
one i n  which pr ivate  persons have r igh ts ,  and 
t h e  publ ic  i s  i n  no way i n t e r e s t e d  i n  t h e  
matter i n  respect t o  which the correction i s  
asked. A s  t o  t h a t ,  t h e  owners of t h e  l o t s  
a lone a r e  in teres ted. . .  We th ink  t h e  c o u r t  



ought to have directed the plat to be 
corrected to make the numbering of the lots 
in the original the same as in the certified 
copy... Id. at 536 - 

is stated in 9 Fla. Jur. Cancellation, Reformation - 

and Rescission of Instruments. Section 59 that: 

A deed issued pursuant to sale by operation 
of law, in which the owner of the land does 
not participate and in which there can be no 
mutual mistake, is not subject to 
reformation. This is in accordance with the 
general rule. 

In one case, however, the Supreme Court of 
Florida reversed a dismissal by a Circuit 
Court of an action seeking, in part, the 
reformation of the description of land 
contained in a tax deed. The court stated 
that equity is the proper forum where such 
reformation is necessary for the protection 
of rights in real property. 

a The case referred to in this section was Crompton v. Kirkland, 24 

So.2d 902 ki la. 1946). Because Respondent contends that she is 

entitled to 40% of all land on which the destroyed building and 

common elements previously existed, the principal that 

reformation is necessary for the protection of rights in real 

property should also apply here. 

Although the unit owners were not parties to the oriqinal 

condominium declarations, the Declarations recorded in the Public 

Records indicate the parties to the Declarations as the 

Developer, "for itself, it successors, grantees and assigns." 

The Respondent is a successor in interest. as provided for in the 

Declarations. 

A case which clearly holds that predecessors in interest 

have standing to seek reformation of instruments to which they 

were not actual parties is General Development , -, Corporation v. 



K i r k ,  251 So.2d 284 • la. 2nd D C A  1971) .  I n  t h a t  c a s e ,  a  ---- 
@ predecessor  i n  t i t l e  was found t o  have s tanding  t o  sue f o r  

re format ion  of an ins t rument  even though t h e  P l a i n t i f f  was not  

h imse l f  a  p a r t y  t o  t h a t  ins t rument .  I n  f a c t ,  t h e  P l a i n t i f f  i n  

General Development -- was not  even t h e  immediate predecessor  i n  

t i t l e  a s  t h e r e  were a  number of o t h e r  p a r t i e s  who were ahead of 

it i n  the  chain of t i t l e .  The General Development court s ta ted,  

a t  page 286: 

I t  i s  not "pr ivi ty"  but a  legi t imate  in t e re s t  
warranting invocation of the judicial  power 
o f  t h e  s t a t e  which ough t  t o  d e t e r m i n e  
s tanding  t o  sue.... I n  t h i s  case  it i s  c l e a r  
t h a t  General Development reasonably contends 
t h a t  t h e  e x t e n t  of t h e  proper ty  conveyed t o  
t h e  Conways determined t h e  e x t e n t  of t h a t  
conveyed t o  Florida West Coast Land Com'pany, 
i t ' s  predecessor  i n  t i t l e .  We th ink  t h e  
c o u r t s  o f  F l o r i d a  shou ld  be  open t o  t h e  
presentation of such a  contention a s  th i s .  

I t  i s  a l s o  unnecessary f o r  t h e  only p a r t y  t o  a  Decla ra t ion  

of  Condominium t o  be joined a s  a  p a r t y  t o  an a c t i o n  t o  reform 

such Declaration. In  Clearwater  - Key Association--South Beach, 

Inc. v. Thacker, 431 So.2d 641  l la. 2d DCA 1983), t h e  Court held  

t h a t  a  court  of equity has jur isdic t ion t o  reform a  paragraph of 

a  Dec la ra t ion  of Condominium t o  c o r r e c t  a  d ra f t sman ' s  mistake. 

The Court made t h a t  s ta tement  even though t h e  p a r t i e s  t o  t h a t  

act ion consisted only of the Association a s  P l a i n t i f f  and the  co- 

owners of t h e  two u n i t s  a s  Defendants. The Declara t ions  of 

Condominium i n  Clearwater  - Key were d r a f t e d  pursuant  t o  t h e  

developer's d i rect ion yet  the developer was not required t o  be a  

a p a r t y  t o  t h e  a c t i o n  which was maintained by t h e  successors  i n  

t i t l e .  



The c o u r t  m u s t  r e v e r s e  t h e  d e c i s i o n  o f  t h e  A p p e l l a t e  C o u r t  
a 

a s  it w o u l d  b e  a harsh  r e s u l t  t o  h o l d  t h a t  e v e n  i f  a l l  p a r t i e s  

a g r e e d  t h a t  a n  e r r o r  e x i s t e d  i n  the D e c l a r a t i o n s  o f  Condominium, 

t h a t ,  n o  m a t t e r  w h a t  t h e  r e s u l t ,  s u c h  a n  e r r o r  c o u l d  n o t  be 

c o r r e c t e d  e x c e p t  b y  f o r m a l  a m e n d m e n t .  A m e n d m e n t  o f  t h e  

D e c l a r a t i o n s  c a n n o t  a l w a y s  be a c c o m p l i s h e d  w h e r e ,  a s  i n  t h e  

i n s t a n t  case, a f i r e  has d e s t r o y e d  the condominium s t r u c t u r e  and 

there is  no r e a s o n  f o r  the  D e c l a r a t i o n s  t o  c o n t i n u e  t o  e x i s t  n o r  

c a n  t h e  D e c l a r a t i o n s  be amended a f t e r  t h e  f a c t  t o  p r o v i d e  f o r  a 

p r e v i o u s  o c c u r r e n c e .  To h o l d  t h a t  u n d e r  n o  c i r c u m s t a n c e ,  

r e g a r d l e s s  o f  the i n e q u i t i e s ,  c a n  D e c l a r a t i o n s  o f  Condominium be 

re fo rmed ,  would h a v e  a g r a v e  and widespread  i m p a c t  i n  t h i s  S t a t e  

i n  l i g h t  o f  t h e  g r o w t h  o f  t h e  c o n d o m i n i u m  f o r m  o f  o w n e r s h i p  o f  

r e a l  p r o p e r t y .  To a f f i r m  t h e  F i f t h  D i s t r i c t ' s  h o l d i n g  i n  t h i s  

case w o u l d p r e v e n t a  r e m e d y  w h e r e  t h e r e  i s  a wrong.  

The g e n e r a l  p r i n c i p l e s  o f  e q u i t y  a n n u n c i a t e d  i n  Fla .  J u r .  2d 

( 1 9 8 0 )  a p p r o p r i a t e l y  d i s c u s s e s  i s s u e s  r e l e v a n t  t o  t h e  i n s t a n t  

case .  T h a t  t r ea t i se  s tates:  

A c o u r t  o f  e q u i t y  i s  a f o r u m  f o r  t h e  
a d m i n i s t r a t i o n  o f  j u s t i c e .  S u c h  c o u r t s  
e v o l v e d  f r o m  t h e  n e e d  t o  g r a n t  j u s t i c e  i n  
cases w h e r e i n  t h e  l a w  c o u r t s ,  i n  v i e w  o f  
the i r  r i g i d  p r i n c i p l e s ,  w e r e  d e f i c i e n t .  The 
p u r p o s e  o f e q u i t y i s t o  r e m e d y d e f e c t s  i n  t h e  
l a w .  I l l u s t r a t i v e  o f  t h i s  b a s i c  f u n c t i o n  o f  
e q u i t y  j u r i s p r u d e n c e  i s  t h e  maxim, ' E q u i t y  
r e g a r d s  a s  done t h a t  w h i c h  o u g h t  t o  be done'. 

A c o u r t  o f  e q u i t y  a ' c c o r d s  r e m e d i e s  a n d  
e n f o r c e s  r i g h t s  i n  v i e w  o f  a l l  t h e  
c i r c u m s t a n c e s .  I t  may g r a n t  r e l i e f  t h a t  i s  
f l e x i b l e  depending upon the  f a c t s .  Indeed it 
w a s  t h e  v e r y  l a c k  o f  f l e x i b i l i t y  i n  t h e  
common l aw t o  m e e t  chang ing  c i r c u m s t a n c e  t ha t  

g a v e  r i s e  t o  e q u i t y .  22 F l a .  J u r .  2 d ,  



E q u i t y ,  $ 2  ( 1 9 8 0 )  a n d  v a r i o u s  c a s e s  c i t e d  
t h e r e i n .  

T h a t  same t r e a t i s e  p r o v i d e s  t h a t :  

I t  i s  t h e  d u t y  o f  e q u i t y ,  w h i l e  k e e p i n g  
w i t h i n  the  r u l e s  and p r i n c i p l e s  on which i t s  
r e m e d i a l  j u r i s d i c t i o n  i s  f o u n d e d ,  t o  a d a p t  
i t s  c o u r s e  o f  p r o c e e d i n g s  t o  t h e  e x i s t i n g  
s t a t e  o f  t h i n g s .  The  p o w e r s  o f  e q u i t y  a r e  
b r o a d  a n d  f l e x i b l e .  And t h e  b o u n d a r i e s  o f  
e q u i t y  a r e  c o n s t a n t l y  b e i n g  ex tended  i n  o r d e r  
t o  m e e t  t h e  d e m a n d s  o f  a c o m p l e x  a n d  
advanc ing  s o c i e t y .  

The  a b s e n c e  o f  p r e c e d e n t s  i s  n o  o b s t a c l e  t o  
t h e  e x e r c i s e  o f  t h e  j u r i s d i c t i o n  o f  a c o u r t  
o f  e q u i t y .  E q u i t y  i s  n o t  s h a c k l e d  b y  r i g i d  
r u l e s  o f  p r a c t i c e  o r  l a w .  And a l t h o u g h  it 
may n o t  a s s u m e  n o n e x i s t e n t  j u r i s d i c t i o n ,  it 
may a m p l i f y  r e m e d i e s ,  o r  a v a i l  i t s e l f  o f  new 
r e m e d i e s  o r  u n p r e c e d e n t e d  o r d e r s ,  i n  
e m e r g e n t  s i t u a t i o n s  w h e r e  t h e y  a f f o r d  
n e c e s s a r y  r e l i e f  w i t h o u t  i m p o s i n g  i l l e g a l  
b u r d e n s .  22 F l a .  J u r .  2d,  E q u i t y ,  $8 ( 1 9 8 0 )  
and  v a r i o u s  cases c i t e d  t h e r e i n .  

F i n a l l y ,  t h e  R e s p o n d e n t  s h o u l d  b e  e s t o p p e d  f r o m  a s s e r t i n g  

h e r  r i g h t  t o  40% o f  t h e  s u b j e c t  i n s u r a n c e  p r o c e e d i n g s  and 40% o f  

t h e  common e l e m e n t s  ( i n c l u d i n g  t h e  l a n d  where  t h e  b u i l d i n g  o n c e  

s t o o d )  s i n c e ,  a s  t h e  t r i a l  c o u r t  f o u n d ,  t h i s  w a s  n o t  t h e  

u n d e r s t a n d i n g  o f  t h e  R e s p o n d e n t  or  a n y  o f  t h e  o t h e r  o w n e r s .  R. 

3 8 5 - 3 8 8 .  T h e  R e s p o n d e n t  s h o u l d  a l s o  b e  e s t o p p e d  t o  d e n y  

r e f o r m a t i o n  s i n c e  s h e  h a s  c o n t i n u o u s l y  a c c e p t e d  t h e  b e n e f i t s  o f  

p a y i n g  less t o w a r d  her s h a r e  o f  t h e  common e x p e n s e s  t h a n  i s  now 

a s s e r t e d  b y  h e r  t o  b e  h e r  i n t e r e s t .  To f i n d  o t h e r w i s e  a n d  

r e v e r s e  t h e  t r i a l  c o u r t  a n d  a f f i r m  t h e  a p p e l l a t e  c o u r t  w o u l d  

p e r m i t  t h e  R e s p o n d e n t  t o  g a i n  s u b s t a n t i a l l y  b y  t h e  f i r e  w h i c h  

d e s t r o y e d  t h e  condominium b u i l d i n g  t h e r e b y  u n j u s t l y  e n r i c h i n g  t h e  

R e s p o n d e n t  t o  t h e  d e t r i m e n t  o f  h e r  " f e l l o w "  u n i t  o w n e r s .  The  

p a r t i e s  w i l l  t h u s  b e  p l a c e d  i n  s t a t u s  quo t o  meet  w i t h  t h e  p r i o r  



u n d e r s t a n d i n g  o f  a l l  p a r t i e s ,  i n c l u d i n g  Respondent ,  b y  a f f i r m i n g  

t h e  d e c i s i o n  o f  t h e  t r i a l  c o u r t .  To p r o v i d e  t h e  A p p e l l a n t  more 

t h a n  s h e  h e r s e l f  f e l t  s h e  w a s  e n t i t l e d  t o  w o u l d  n o t  r e s u l t  i n  

p l a c i n g  e v e r y o n e  i n  s t a t u s  q u o  b u t  w o u l d  u n j u s t l y  e n r i c h  t h e  

Respondent .  



CONCLUSION 

The Fifth District Court of Appeals erred in holding that 

Condominium Declarations are not subject to reformation on 

account of mistake or scrivener's error. This case in in direct 

conflict with the Second District Court's decision in Clearwater 

Key Association--South Beach, Inc. v. Thacker, 431 So.2d 641 

 la. 2d DCA 1983) wherein the court stated that condominium 

declarations are subject to reformation. Other courts have also 

held that equity requires courts to reform instruments of a 

similar nature where errors are found. Because of the reasons 

and authorities set forth in this Brief, it is submitted that the 

appellate decision in the present case, is erroneous and that the 

conflicting decision of the District Court of Appeal for the 

Second District (clearwater - ~ e y )  is correct and should be 

approved by the Court as the controlling law of the State. 

Petitioner, therefore, requests this Court to quash the 

decision of the Fifth District Court and approve the conflicting 

decision of the District Court of Appeal of Florida, Second 

District, as the law of Florida, and grant such other and further 

relief as shall deem right and proper to this Honorable Court. 

Respectfully submitted, 

JAMES, ZIMMERMAN & PAUL 

Attorney for petitioner 
Post Office Drawer DD 
DeLand, Florida 32720 
(904) 734-1200 
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