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PREL 1 M 1 NARY STATEMENT 

The par t i es  to  t h i s  appeal  s h a l l  be re fe r red  to  i n  t h i s  Br ie f  as 

fo l lows:  

Respondent Hi l  lsborough County Av ia t i on  
Au tho r i t y  

Respondent Hi l  l  sborough County C i v i  l  
Service Board 

Pet i t ioner  F l o r i d a  Pub l i c  Employees 
Relat ions Commission 

Pet i t ioner  Hi l  lsborough County Pol ice 
Benevolent Associat ion, I  nc. 

Pet i t ioner  H i l l sborough County Governmental 
Employees Associat ion, Inc .  

P.B.A. a n d  G.E.A. w i l l  be  re fe r red  to 
co l lec t ive ly  as the 

"Author i t  y  " 

"Board" 

"P.E.R.C." 

"ASSOC i a  t  ions" 

A l l  s ta tu to ry  c i t a t i o n s  w i l l  be to  the 1983 vers ion of the F l o r i d a  

Statutes unless otherwise noted. 



SUMMARY OF ARGUMENT 

Ther a re  two possib le in terpre ta t ions of Section 447.309(3), 

F l o r i d a  Statutes. The in te rp re ta t ion  rendered by  P.E.R.C. i s  

const i tu t iona l .  The in terpreat ion suggested by  Respondents i s  

unconst i tu t iona l  . 

Respondents concede that  under t he i r  suggested in terpre ta t  ion of 

Section 447.309(3) the c i v i l  serv ice board  w i l l  preempt co l lec t ive  

b a r g a i n i n g  on those wages, hours and terms and  condi t ions of 

employment to the extent  those items a re  regu la ted by  c i v i l  serv ice 

ru les .  Such an in te rp re ta t ion  would render  Section 447.309(3) 

unconst i tu t iona l  as an abridgement of the fundamental r i g h t  to 

col Iec t ive ly  b a r g a i n  since there i s  no compel l i n g  State interest  to 

support  such a res t r i c t i on  on the r i g h t  to ba rga in .  - See, C i t y  of 

Tal lahassee v .  P.E.R.C., 393 So.2d 1147 (F la .  1st DCA 1981) a f f ' d  410 

So.2d 487 (F la .  1981). 

P.E.R.C. ' s  i n te rp re ta t ion  of Section 447.309(3) i s  cons t i tu t i ona l l y  

sound. I t  should be upheld by  t h i s  Court.  



ARGUMENT 

I F SECTION 447.309(3), FLOR l DA 
STATUTES, IS INTERPRETED TO APPLY 
TO C I V I L  SERV l  CE RULES AND 
REGULAT IONS, THEN THE PROV l Sl ON 
IS UNCONST l  TUT l  ONAL SINCE I T  
ABRIDGES THE FUNDAMENTAL RIGHT TO 
COLLECT l VELY BARGAI N. 

I I As t h i s  Court shou ld  recognize b y  now, there a r e  two poss ib le  

~ n t e r p r e t a t i o n s  tha t  can be g i ven  to 5447.309(3), F l o r i d a  Statutes. I t  II - 

I I can  be construed as not a p p l y i n g  to c i v i l  serv ice  r u l e s  and  regu la t i ons  - 

I I as suggested b y  P.E.R.C. and  the  F i r s t  D i s t r i c t  Court of Appeal and  be 

I I cons t i t u t i ona l .  Hotel, Motel, Restaurant  Employees and  Bar tenders  

I I Llnion, Local 737 v .  Escambia County School Board,  7 FPER 1112395 

I I (1982), a f f ' d ,  426 So.2d 1017 ( F l a .  1st DCA 1983). A l t e r n a t i v e l y ,  i t  can 

I I be construed as  a p p l y i n g  to c i v i l  serv ice  r u l e s  and  regu la t i ons  as 

I I suggested b y  the  Second D i s t r i c t  Court of Appeal i n  P ine l l as  County 

I I P.B.A. v .  H i l l sbo rough  County Av ia t i on  A u t h o r i t y ,  347 So.2d 801 ( F l a .  

2nd DCA 1977) i n  wh ich  case i t  i s  uncons t i t u t i ona l .  

I I Obv ious ly ,  the  P.B.A. and  the G.E.A. would u r g e  t h i s  Court to 

I I accept the  const ruc t ion  of 5447.309(3) reached b y  P.E.R.C. and  the 

F i r s t  D i s t r i c t  Court of Appeal i n  the Escambia County case. Why? 

Because i t  i s  a workab le ,  cons t i t u t i ona l  I  y sound const ruc t ion  of 

I I 5447.309(3). I t  does not g u t  the l i f e  out  of the  co l l ec t i ve  b a r g a i n i n g  

process. I t  does not take  away the determinat ion  of wages, hours  and  



other terms and  cond i t ions  of employment f o r  represented employees from 

t h e i r  p u b l i c  employer a n d  t h e i r  b a r g a i n i n g  representat ive.  Stated 

s imp ly ,  i t  does not a b r i d g e  the r i g h t  of p u b l i c  employees to b a r g a i n  

co l l ec t i ve l y .  

I t  i s  e q u a l l y  as  obvious that  the P.B.A. and  the G.E.A. would 

u r g e  t h i s  Court to re ject  the const ruc t ion  of 5447.309(3)  suggested b y  

Respondents. Why? Because i t  i s  not workab le  a n d  not cons t i t u t i ona l .  I t  - 

guts  the l i f e  out of the co l l ec t i ve  b a r g a i n i n g  process. I t  takes away 

the determinat ion of wages, hours a n d  other terms a n d  cond i t ions  of 

employmen t  f o r  represented emp loyees from t h e i r  pub1 i c  emp loyer as we1 l  

as t h e i r  b a r g a i n i n g  representa t ives  and  g ives  i t  to a  t h i r d  p a r t y ,  a  

c i v i l  serv ice  board.  Stated s imp ly ,  i t  abr idges the r i g h t  of p u b l i c  

employees to b a r g a i n  co l l ec t i ve l y .  

When one examines the b r i e f s  of the Respondents i n  t h i s  case, a  

c r u c i a l  concession i s  found in te r laced  i n  the lega l  arguments. That 

concession i s :  to the extent  tha t  the wages, hours a n d  terms a n d  

cond i t ions  of employment of represented employees a r e  governed b y  c i v i l  

serv ice  ru les ,  Respondent 's i n te rp re ta t ion  of 5447.309(3)  would remove 

f i n a l  a u t h o r i t y  f o r  the determinat ion of such mandatory subjects of 

b a r g a i n i n g  from the p a r t i e s  to the b a r g a i n i n g  process and vest i t  i n  a  

c i v i l  serv ice  board .  Thus, under  Respondent's suggested in te rp re ta t ion  



of §447.309(3), col Iec t ive  b a r g a i n i n g  and  a col Iec t ive  b a r g a i n i n g  

agreement on subjects covered by  c i v i l  serv ice  r u l e s  and  regu la t i ons  

a r e  l i t t l e  more than  a paper  charade.  

A r t i c l e  I ,  Section 6 of the F l o r i d a  Const i tu t ion  p rov ides  t h a t  the 

fundamental  r i g h t  to co l l ec t i ve l y  b a r g a i n  s h a l l  not be  denied no r  

ab r idged .  Th is  Court has  a u t h o r i t a t i v e l y  construed the term "ab r idge"  

to mean "to c u r t a i l ,  to lessen, to d imin ish . ' '  Schermerhorn v .  Local 

1625 of Reta i l  C lerks  I n t e r n a t i o n a l  Associat ion, 141 So.2d 269 ( F l a .  

1962). While recogn iz ing  tha t  any r e g u l a t i o n  of a fundamental  r i g h t  

may cons t i t u te  a n  abr idgement,  min imal  i n t r u s i o n  on the r i g h t  i s  

pe rm iss ib le  i f  " there i s  a r a t i o n a l  bas i s  f o r  the abr idgement wh ich  i s  

j u s t i f i e d  b y  a compel l ing  State in terest . "  C i t y  of Tal lahassee v .  PERC, 

393 So.2d 1147, 1148 ( F l a .  1st DCA 1981) a f f ' d ,  410 So.2d 487 ( F l a .  

1981) (Emphasis added) .  

The in te rp re ta t i on  of §447.309(3) advanced by  the Respondents 

const i tu tes  s u b s t a n t i a l l y  more than a min imal  i n t r u s i o n  on the r i g h t  to 

co l l ec t i ve l y  b a r g a i n .  Not o n l y  does i t  cons t i t u te  a c l e a r  impediment to 

the b a r g a i n i n g  process, b u t  i t  c a l l s  f o r  the wholesale r e v i s i o n  of the 

e n t i r e  b a r g a i n i n g  process. The c i v i  l  serv ice  board ,  wh ich  c u r r e n t l y  has  

no s ta tu to ry  r o l e  i n  the b a r g a i n i n g  process, becomes the "u l t imate"  

employer. Under Respondent I s  i n t e r p r e t a t  ion,  the c i v i  l  serv ice  b o a r d  

w i l l  make the  f i n a l  decis ion on those wages, hours  a n d  terms a n d  

cond i t ions  of employment covered by  i t s  ru les ,  rega rd less  of whether o r  



not employees governed by  the ru les  have elected to exercise the i r  

fundamental r i g h t  to engage i n  col lect ive barga in ing .  There i s  no 

s ta tu tory  au thor i t y  fo r  such a rev is ion of the ba rga in i ng  process and 

certa in1 y no p r i v a t e  sector precedent to support i t .  

The actual  consequences of the Respondent's suggested 

i n terpreta ion of 5447.309(3)  are  amply demonstrated by  the record 

evidence i n  t h i s  case. The P.B.A. and the G.E.A. negotiated i n  good 

f a i t h  w i th  the Author i ty  over three basic terms of employment: layof f  

procedures, ho l idays and funera l  leave. The Author i ty  and the 

Associations reached agreement on these terms, then reduced the 

agreement to w r i t i ng .  The agreement was r a t i f i e d  by  the employees and 

the Author i ty .  A l l  t h i s  was done i n  accordance w i th  the s ta tu tory  

procedures. The Board rejected the agreement. Thus, the Association 

was le f t  w i th  a wr i t ten  agreement comprised of empty promises. 

Th is  absurd resu l t  i s  reached not because of any par t ies  to the 

s ta tu tory  ba rga in i ng  process, but  because of act ion of a t h i r d  pa r t y .  

This absurd resu I t  i s  the actual  consequence of the Respondent's 

suggested in terpeta t ion of 5447.309(3 ) .  

The Board, i n  i t s  b r i e f ,  recognizes tha t  i t s  construct ion of 

5447.309(3)  in ter feres w i th  the fundamental r i g h t  to ba rga in ;  however, 

i t  seeks to avo id  the unconst i tut ional  impl icat ions of such an admission 



b y  a r g u i n g :  ( 1 )  t h a t  a co l l ec t i ve  b a r g a i n i n g  agreement i s  jus t  a piece 

of paper ;  not a con t rac t ,  and  ( 2 )  t h a t  a local  c i v i l  serv ice  b o a r d ' s  

des i re  f o r  un i fo rm benef i ts  const i tu tes a "compel l ing State in teres t . "  

The Board ' s  argument t h a t  a col lec t ive  b a r g a i n i n g  agreement i s  

merely a piece of paper  w i t h  no lega l  effect i s  nonsensical .  To accept 

such a n  argument would t u r n  a fundamental  r i g h t  guaranteed b y  the 

F l o r i d a  Const i tu t ion  i n t o  a mere exerc ise i n  the  a r t  of negot iat ions.  

The end of the b a r g a i n i n g  process i s  a w r i t t e n  cont rac t  c o n t a i n i n g  the 

agreements reached a n d  r a t  i f  ied  b y  the employees and  t h e i r  employer. 

See, Section 447.203(14), F l o r i d a  Statutes. I t  i s  a l ega l ,  enforceable - 

document i n  the p r i v a t e  sector and i t  i s  a l e g a l ,  enforceable document 

i n  the p u b l i c  sector i n  the absence of some compel l ing  State in teres t  

r e g u l a t i n g  i t s  a p p l i c a t i o n .  See, Section 447.401, F l o r i d a  Statutes and - 
Chapter  682, F l o r i d a  Statutes, the F l o r i d a  A r b i t r a t i o n  Code. 

The Board suggests i n  i t s  b r i e f  t h a t  a local  c i v i l  serv ice  b o a r d ' s  

"desi re f o r  u n i f o r m i t y "  i n  wages and  benef i ts  among the employees 

under  i t s  j u r i s d i c t i o n  const i tu tes  the compel l ing  State in teres t  necessary 

to  b r i n g  i t s  i n te rp re ta t i on  of Section 447.309(3) w i t h i n  cons t i t u t i ona l  

bounds. Th is  suggest ion i s  not o n l y  un t rue ,  b u t  demonstrates a bas ic  

misunders tand ing of the  col lect i v e  b a r g a i n i n g  process as set f o r t h  i n  



An examinat ion of the de f in i t i ons  of terms " p u b l i c  employer," 

" b a r g a i n i n g  u n i t "  a n d  " l e g i s l a t i v e  body,"  as wel l  as the c r i t e r i a  

r e q u i r e d  to be u t i l i z e d  b y  P.E.R.C. i n  d e f i n i n g  a b a r g a i n i n g  u n i t ,  

evidences a l e g i s l a t i v e  in tent  to recognize the d is t inc t iveness of each 

i n d i v i d u a l  p u b l i c  employer and  i t s  employees a n d  to cont inue tha t  

r e l a t i o n s h i p  una l te red.  - See, Section 447.203(2), ( 8 )  a n d  ( l o ) ,  F l o r i d a  

Statutes a n d  Section 447.307(4), F l o r i d a  Statutes. Furthermore,  the 

col Iec t ive  b a r g a i n i n g  process between a pub1 i c  employer a n d  the 

representa t ive  of each b a r g a i n i n g  u n i t  of the employer ( a n  employer 

may represent several  d i f f e r e n t  b a r g a i n i n g  u n i t s )  demonstrates a 

l e g i s l a t i v e  recogn i t ion  of the un ique  employment in teres ts  shared b y  a 

group of employees a n d  an in tent  tha t  a p u b l i c  employer deal w i t h  

these groups on an i n d i v i d u a l  r a t h e r  than  combined bas is .  See, Section - 

447.309(1) , F l o r i d a  Statutes. 

I t  i s  respec t fu l l y  suggested tha t  the ve ry  purpose of Section 

447.601, F l o r i d a  Statutes, i s  to  make c l e a r  tha t  a "uni form" c i v i l  

serv ice  system, whether i t  cover a s i n g l e  employer o r  m u l t i p l e  

employers, shal  I  not i n te r fe re  o r  h i n d e r  the col Iec t i ve  b a r g a i n i n g  

process between a p u b l i c  employer a n d  each i n d i v i d u a l  b a r g a i n i n g  

u n i t .  As t h i s  Court has recent ly  recognized, d u r i n g  col Iec t ive  

b a r g a i n i n g  negot ia t ions ,  a pub1 ic  employer a n d  c e r t i f i e d  b a r g a i n i n g  

agent may v o l u n t a r i l y  agree to terms of employment consistent w i t h  the 



r u l e s  of a c i v i l  serv ice  system. - See, C i t y  o f  Casselberry v .  Orange 

County P.B.A., 482 So.2d 336 ( F l a .  1986). Section 447.601 makes i t  

p l a i n  t h a t  t h i s  v o l u n t a r y  compl iance may not be imposed b y  the c i v i l  

serv ice  b o a r d  u n i l a t e r a l l y .  

Based upon the  foregoing,  i t  i s  apparen t  t h a t  a local c i v i l  

serv ice  b o a r d ' s  "desi re f o r  uni forrn i  ty ' l  does not cons t i t u te  a compel l  i n g  

s ta te  in teres t  a n d  i s  i n  f a c t  c o n t r a r y  to  the  co l l ec t i ve  b a r g a i n i n g  

process. Thus, Respondent 's i n t e r p r e t a t i o n  of Section 447.309(3) i s  

necessar i l y  uncons t i t u t i ona l  as an abr idgement of the fundamental  r i g h t  

to  co l l ec t i ve l y  b a r g a i n .  



CONCLUSION 

The Publ i c  Employees Relat ions Commission has in te rp re ted  and 

a p p l i e d  Section 447.309(3) i n  a manner t h a t  i s  cons t i t u t i ona l  and 

c a r r i e s  out  the purpose of Chatper  447, Par t  I  I ,  F l o r i d a  Statutes. Th is  

Court  should approve tha t  i n te rp re ta t i on .  As c lear1 y demonstrated, to 

accept the i n t e r p r e t a t i o n  of Section 447.309(3) suggested b y  Respondents 

would render  tha t  p r o v i s i o n  uncons t i t u t i ona l  as an abr idgement of the 

fundamental  r i g h t  to col lec t ive l  y  b a r g a i n .  

DATED t h i s  4 day  of June, 1986. 

Respect fu l ly  submit ted,  

Car 
GENE "HAL" JOHNSON 
Counsel f o r  Pet i t ioners  
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