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PRELIMINARY - STATEMENT - 

The P e t i t i o n e r ,  RANDY MILLER, a s  Execut ive  D i r e c t o r  of t h e  

F l o r i d a  Department of  Revenue, w i l l  be r e f e r r e d  t o  a s  t h e  

"Department." The P e t i t i o n e r ,  WILLIAM MARKHAM, a s  Proper ty  

Appra i se r  of Broward County, F l o r i d a ,  w i l l  be r e f e r r e d  t o  a s  t h e  

"Proper ty  Appraiser ."  The Respondents, THE EVANGELICAL COVENANT 

CHURCH OF AMERICA and COVENANT VILLAGE OF FLORIDA, INC., w i l l  be 

r e f e r r e d  t o  c o l l e c t i v e l y  a s  t h e  "Taxpayers. " 

The term " t r i a l  cou r t "  w i l l  be used t o  r e f e r  t o  t h e  Honor- 

a b l e  J .  C a i l  Lee of t h e  Seventeenth  J u d i c i a l  C i r c u i t ,  i n  and f o r  

Broward County, F l o r i d a .  The t e r m  " D i s t r i c t  Court" w i l l  be used 

t o  r e f e r  t o  t h e  Four th  D i s t r i c t  Court of  Appeal of  F l o r i d a .  
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ARGUMENT - - 

THE PROVISIONS OF §196.1975(4) ,  (5)  
AND ( 6 ) ,  FLA. STAT., ESTABLISHING 
MAXIMUM INCOME LIMITATIONS OF RESIDENTS 
OF OLD AGE HOMES AS ADDITIONAL C R I T E R I A  
FOR GRANTING AD VALOREM TAX EXEMPTION 
FOR CHARITABLE USE OF THE PROPERTY ARE 
NOT UNCONSTITUTIONAL ON THEIR FACE. 

The Taxpayers  commence t h e  argument i n  t h e i r  answer b r i e f  by 

a p p a r e n t l y  c h i d i n g  t h e  Department f o r  p l a c i n g  g r e a t e r  r e l i a n c e  i n  

i t s  i n i t a l  b r i e f  t o  t h i s  Cour t  on t h e  s t a t u t o r y  p r o v i s i o n s  of  

s u b s e c t i o n  196.012(6) ,  F l a .  S t a t . ,  d e f i n i n g  t h e  te rm " c h a r i t a b l e  

purpose ."  I n  r e s p o n s e  t o  t h i s  o b s e r v a t i o n  on t h e  p a r t  o f  t h e  

Taxpayers ,  t h e  Department s a y s :  

1. That  t h e  Department d i d  p l a c e  s u b s t a n t i a l  r e l i a n c e  below 

on t h e  r e l a t e d  p r o v i s i o n s  of  §196.012(6) as r e f l e c t e d  by i t s  

d i s c u s s i o n  of  s a i d  s t a t u t o r y  p r o v i s i o n s  on pages 11-12 and 15-16 

of i t s  answer b r i e f  f i l e d  w i t h  t h e  D i s t r i c t  Cour t .  

2 .  The Department i s  n o t  aware of  any a p p e l l a t e  l a w  t h a t  

would r e q u i r e  t h e  p a r t i e s  i n  a  p r o c e e d i n g  where t h i s  Cour t  h a s  

e x e r c i s e d  i t s  d i s c r e t i o n a r y  j u r i s d i c t i o n  t o  r ev iew a d e c i s i o n  of  

a d i s t r i c t  c o u r t  t o  submit  b r i e f s  t o  t h i s  Court  t h a t  a r e  

b a s i c a l l y  i d e n t i c a l  t o  t h e  b r i e f s  submi t t ed  i n  t h e  D i s t r i c t  

Cour t .  To t h e  c o n t r a r y ,  t h i s  Cour t  h a s  r e p e a t e d l y  h e l d  t h a t  once 

i t  h a s  e x e r c i s e d  i t s  d i s c r e t i o n a r y  j u r i s d i c t i o n ,  t h e  Court  has  

f u l l  a p p e l l a t e  j u r i s d i c t i o n  over  t h e  e n t i r e  c a s e  as i f  t h e  c a s e  

had o r i g i n a l l y  come t o  t h i s  Cour t  d i r e c t l y  on a p p e a l .  See, 
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Savoie v. S t a t e ,  422 So.2d 308, 312 (F l a .  1982);  and Z i r i n  v .  

Char les  P f i z e r  h Co., 128 So.2d 594 (F l a .  1961). I f  b r i e f s  

submitted t o  t h i s  Court i n  d i s c r e t i o n a r y  proceedings  a r e  pro- 

h i b i t e d  from p re sen t ing  a  d i f f e r e n t  focus  o r  emphasis than  was 

presen ted  i n  t h e  d i s t r i c t  c o u r t s ,  then  t h e  requirement of new 

b r i e f s  a t  t h e  Supreme Court l e v e l  would be redundant and meaning- 

l e s s !  

The Taxpayers expend cons ide rab le  t ime and e f f o r t  i n  t h e i r  

answer b r i e f  d i s cus s ing  t h e  h i s t o r i c a l  development of t h e  amend- 

ment t o  A r t .  V I I ,  §3 (a )  of  t h e  F l o r i d a  C o n s t i t u t i o n  wherein t h e  

1968 Revis ion changed t h e  exemption t e s t  f o r  use  of educat-  

i o n a l ,  l i t e r a r y ,  s c i e n t i f i c ,  r e l i g i o u s  o r  c h a r i t a b l e  p rope r ty  

from "exc lus ive t t  t o  "predominant" u se .  However, t h e  Department 

r e s p e c t f u l l y  submits t h a t  t h e  ques t ion  of whether t h e  s u b j e c t  

p roper ty  was "exc lus ive ly"  o r  "predominantly" used f o r  c h a r i t a b l e  

purposes has  never  been an i s s u e  on appea l .  

It has  been undisputed a t  t h e  a p p e l l a t e  l e v e l  t h a t  t he  ex- 

c l u s i v e  u se  of a l l  of t h e  s u b j e c t  p roper ty  has  been t h e  same, 

i . e . ,  a s  a  home f o r  t he  aged. The i s s u e  be fo re  t h i s  Court i s  

whether t h e  undisputed exc lus ive  use  of t h e  p rope r ty  a s  a  home 

f o r  t h e  aged i n  noncompliance w i t h  t h e  income l i m i t a t i o n  pro- 

v i s i o n s  of $196.1975, F la .  S t a t . ,  e n t i t l e s  t h e  p rope r ty  t o  

exemption from ad valorem t a x  on " c h a r i t a b l e "  grounds on the  

b a s i s  of t h e  a l l e g e d  u n c o n s t i t u t i o n a l i t y  of t h e  "income t e s t "  s e t  

f o r t h  i n  s a i d  $196.1975. Thus, a  d i s cus s ion  of t h e  "exclusive"  
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versus  "predominant" use  t e s t  f o r  exemption of p rope r ty  on 

c h a r i t a b l e  grounds i s  t o t a l l y  immater ia l  t o  t h e  d i s p o s i t i o n  of 

t h i s  case .  

I n d i c a t i v e  of t h e  Taxpayers '  misplaced r e l i a n c e  on t h e  

immater ia l  "exclusive"  ve r sus  "predominant" u se  t e s t  f o r  

exemption from t a x a t i o n  of p roper ty  on " c h a r i t a b l e  purpose" 

grounds a r e  t h e  dec i s ions  of t h i s  Court c i t e d  on page 13 of t h e  

answer b r i e f .  The Department submits t h a t  none of t h e s e  cases  

a r e  c o n t r o l l i n g  on the  i s s u e  now be fo re  t h i s  Cour t ,  s i n c e  a l l  of  

t h e s e  d e c i s i o n s  were rendered p r i o r  t o  t h e  year  1971. I n  t h e  

yea r  1971, t h e  L e g i s l a t u r e  enacted t h e  c r i t i c a l  s t a t u t o r y  

p rov i s ions  exp res s ly  d e f i n i n g  t h e  term " c h a r i t a b l e  purpose" f o r  

ad valorem t a x  exemption [§196.012(6),  F l a .  S t a t .  (1971)l and t h e  

r e l a t e d  p rov i s ions  of 1196.197, F l a .  S t a t .  (1971),  s e t t i n g  f o r t h  

a n  "income l i m i t a t i o n "  t e s t  as an  a d d i t i o n a l  requirement f o r  

exempting homes f o r  t h e  aged from ad valorem t a x a t i o n  on 

" c h a r i t a b l e  use" grounds. 

The Department f i n d s  i t  i n t e r e s t i n g  (and obviously  s e l f -  

s e r v i n g )  t h a t  t h e  Taxpayers a t tempt  t o  d i s c r e d i t  t h e  F l o r i d a  

L e g i s l a t u r e ' s  p a t e n t  e f f o r t  i n  1976 t o  cod i fy  i n  s t a t u t o r y  

language i t s  p o s i t i o n  t h a t  t h e  mere old  age of occupants of a 

f a c i l i t y  i s  an  i n s u f f i c i e n t  b a s i s  f o r  g r a n t i n g  ad valorem t a x  

exemption t o  such p rope r ty ,  whi le  p l ac ing  g r e a t  emphasis on a  

c o n t r a  p o s i t i o n  i n  a 1965 r e p o r t  of t h e  White House Conference on 

I n t e r n a t i o n a l  Cooperation! 



t h e r e  i s  some d o c t r i n e  of " f e d e r a l  preemption" a s  t o  p o l i c y  

ques t ions  under ly ing  t h e  determinat ion of what r e a l  p roper ty  i n  

t h i s  s t a t e  i s  e n t i t l e d  t o  t h e  s p e c i a l  b e n e f i t  of exemption from 

s t a t e  and l o c a l  t a x a t i o n ?  

The p o r t i o n  of t h e  r e p o r t  of t h e  White House Conference on 

I n t e r n a t i o n a l  Cooperation w a s  obviously  c i t e d  i n  t h e  Taxpayers'  

b r i e f  because i t  w a s  r e f e r r e d  t o  i n  a  foo tno te  t o  t h e  ma jo r i ty  

opinion of t h i s  Court i n  t h e  case  of J a s p e r  v. Mease Manor, I n c . ,  

208 So.2d 821, 826 (F la .  1968). The Department would n o t e ,  how- 

e v e r ,  t h a t  t h e  dec i s ion  of t h i s  Court i n  t h e  Mease Manor case  up- 

holding t h e  c o n s t i t u t i o n a l i t y  of t h e  former p rov i s ions  of 

§192.06(14), F la .  S t a t .  (1965),  a l lowing  an exemption on 

@ c h a r i t a b l e  purpose grounds of o ld  age homes (even though t h e  

r e s i d e n t s  were no t  requi red  by t h e  s t a t u t e  t o  be f i n a n c i a l  

dependent) w a s  i s sued  by a sha rp ly  divided Court ,  wi th  t h r e e  

J u s t i c e s  d i s s e n t i n g .  Furthermore, two of t h e  J u s t i c e s  i n  t h e  

Mease Manor case  (White and Caldwell) jo ined i n  a  d i s s e n t i n g  

opinion concluding t h a t  : 

The c o n s t r u c t i o n  placed on t h e  term 
"aged" used i n  s t a t u t e  192.06(14) a s  
extending t o  those "who a r e  a t  l e a s t  
62 years  o l d  o r  whose r e s i d e n t  spouse 
meets t h e  requirement ,"  wi thout  regard 
t o  f i n a n c i a l  need,  o r  phys i ca l  o r  mental 
i n f i r m i t y  o r  s t a t e  of s e n i l i t y  r e s u l t -  
i ng  from advance age makes t h e  s t a t u t e  
u n c o n s t i t u t i o n a l  as being o u t s i d e  t h e  
purview of t h e  phrase  " c h a r i t a b l e  
purpose" as used i n  t h e  Cons t i t u t ion .  ( e . s . )  



Obviously i n  1968 when t h e  Mease Manor op in ion  was 

r ende red ,  t h i s  Court  d id  n o t  have a v a i l a b l e  any express  i n t e n t  of 

t h e  F l o r i d a  L e g i s l a t u r e  concerning i t s  f i n d i n g s  and conc lus ions  

a s  t o  t h e  i n s u f f i c i e n c y  of  o l d  age of r e s i d e n t s  a l o n e  t o  war ran t  

ad valorem t a x  exemption on " c h a r i t a b l e  purpose" grounds t o  

p rope r ty  a s  set f o r t h  i n  t h e  c u r r e n t  p r o v i s i o n s  of 5196.1975. 

It i s  d i f f i c u l t  t o  p e r c e i v e  t h e  p r o p r i e t y  of  a  S t a t e  Supreme 

Court  r ende r ing  a  s t a t e  s t a t u t e  u n c o n s t i t u t i o n a l  by d i s r e g a r d i n g  

t h e  exp re s s  conc lus ions  of t h e  S t a t e  L e g i s l a t u r e  on a c r i t i c a l  

i s s u e  and adopt ing  a  c o n t r a r y  p o s i t i o n  s e t  f o r t h  i n  a  r e p o r t  

commissioned by t h e  f e d e r a l  government no t  even d i r e c t l y  r e l a t e d  

t o  p rope r ty  t a x a t i o n !  

The Taxpayers conclude t h e i r  answer b r i e f  by sugges t i ng  t h a t  

a t h e  "income test" s e t  f o r t h  i n  S196.1975 i s  v i o l a t i v e  of t h e  

Equal P r o t e c t i o n  Clauses  of t h e  Fede ra l  and S t a t e  C o n s t i t u t i o n .  

The primary a u t h o r i t y  c i t e d  by t h e  t axpayers  i n  suppor t  of t h e i r  

Equal P r o t e c t i o n  c la im,  i s  t h e  d i s s e n t i n g  op in ion  of J u s t i c e  

Roberts  i n  P r e s b y t e r i a n  Homes v. C i t y  of Bradenton,  190 So.2d 771 

(F l a .  1966). The Department r e s p e c t f u l l y  submits  t h a t  (notwi th-  

s t and ing  t h e  conc lus ion  of J u s t i c e  Roberts  i n  h i s  d i s s e n t i n g  

op in ion  i n  t h e  C i ty  of Bradenton c a s e ,  s u p r a ) ,  t h e r e  a r e  c l e a r l y  

m a t e r i a l  and v i a b l e  d i s t i n c t i o n s  t h a t  would j u s t i f y  an income 

l i m i t a t i o n  p r o v i s i o n  f o r  home f o r  t h e  aged opera ted  by a  

r e l i g i o u s  o r g a n i z a t i o n  a s  opposed t o  a  c o l l e g e  o r  h o s p i t a l  owned 

and opera ted  by a r e l i g i o u s  o rgan iza t i on .  



The sugges t ion  of p o s s i b l e  d i s c r i m i n a t i o n  by l i m i t i n g  an  

"income t e s t "  t o  r e s i d e n t s  of homes f o r  t h e  aged appa ren t ly  

ignores  t h e  c r i t i c a l  f a c t  t h a t  a " c h a r i t a b l e  purpose" u se  i s  only  

one of f i v e  des igna ted  uses  s p e c i f i e d  i n  t h e  c o n s t i t u t i o n a l  

p rov i s ions  of A r t .  V I I ,  §3(a)  and t h e  implementing s t a t u t o r y  

p rov i s ions  of §196.196(2), F la .  S t a t . ,  p rov id ing  t h a t  p roper ty  

may be exempted from ad valorem t a x a t i o n  i f  t h e  proper ty  i s  ". . 
. used predominantly f o r  e d u c a t i o n a l ,  l i t e r a r y ,  s c i e n t i f i c ,  

I 1  r e l i g i o u s  o r  c h a r i t a b l e  purposes.  . . . ( e . s . ) .  Thus, a  

c o l l e g e  operated by a  church would be e n t i t l e d  t o  an exemption 

from ad valorem t a x a t i o n  on the  grounds of an "educa t iona l  

purpose" use  under F l o r i d a  law i f  i t  meets t he  a c c r e d i t a t i o n  

requirements  of an  "educa t iona l  i n s t i t u t i o n "  s e t  f o r t h  i n  

§196.012(4), Fla .  S t a t .  , i r r e s p e c t i v e  of any "cha r i t ab l e "  o r  

" r e l i g i o u s "  use  cons ide ra t ions .  

Furthermore,  t h i s  d i s s e n t i n g  opinion of J u s t i c e  Roberts  i n  

P re sby te r i an  Homes v .  C i ty  of Bradenton, sup ra ,  r e g r e t t a b l y  

confuses  t h e  obvious m a t e r i a l  d i s t i n c t i o n  between a  "cha r i t ab l e "  

purpose use  and a " r e l i g i o u s "  use  a s  app l i ed  t o  homes f o r  t h e  

aged. I n  t h e  C i ty  of Bradenton c a s e ,  t h e  o ld  aged home had 

app l i ed  f o r  exemption on bo th  " r e l i g i o u s "  and "cha r i t ab l e "  

grounds. This  f a i l u r e  t o  acknowledge t h e  s e p a r a t e  bases  f o r  

exemption and t h e  d i s t i n c t l y  d i f f e r e n t  r a t i o n a l e  under ly ing  t a x  

exemption on " r e l i g i o u s "  o r  " cha r i t ab l e "  grounds i s  a l s o  ev iden t  



i n  t h e  ca se  of P re sby te r i an  Homes of Synod v. Wood, 297 So.2d 556 

( F l a .  1974), where t h e  two terms were used almost  in te rchange-  

a b l y  throughout t h i s  opinion.  

I n  t h i s  proceeding,  t h e  Taxpayers have never  claimed they  

were e n t i t l e d  t o  t a x  exemption on t h e  grounds t h a t  t he  proper ty  

was being used f o r  " r e l i g i o u s "  purposes.  The " c h a r i t a b l e "  u s e  of 

t h e  s u b j e c t  p roper ty  has always been t h e  s o l e  purpor ted b a s i s  f o r  

exemption. The Department would concede t h a t  t h e r e  would appear 

t o  be s u b s t a n t i a l  Equal P r o t e c t i o n  concerns i f  an  a p p l i c a t i o n  f o r  

exemption by a home f o r  t h e  aged was based on u s e  of t h e  proper ty  

f o r  " r e l i g i o u s "  purposes and t h e  exemption was denied s o l e l y  due 

t o  t h e  income l i m i t a t i o n  p rov i s ions  of 5196.1975. 

With r e s p e c t  t o  t h e  Taxpayers '  Equal P r o t e c t i o n  con ten t ion ,  

a t h e  Department would a l s o  p o i n t  ou t  t h a t  t h e  income l i m i t a t i o n  

p rov i s ions  of $196.1975 p l ac ing  focus  on t h e  income of t h e  

occupants of  t h e  f a c i l i t y  a s  a primary f a c t o r  i n  determining 

e n t i t l e m e n t  f o r  t a x  exemption on " c h a r i t a b l e "  purpose grounds i s  

n o t  a concept unique t o  t h e  p rov i s ions  of 5196.1975. I n  t h e  

comparable p rov i s ions  of 5212.08(7)(a)2b. ,  F la .  S t a t . ,  t h e  

f i n a n c i a l  needs and income of t h e  persons  t o  whom s e r v i c e s  a r e  

provided i s  a l s o  a primary c r i t e r i a  i n  determining whether a 

f a c i l i t y  i s  a  " cha r i t ab l e "  i n s t i t u t i o n  f o r  purposes of exemption 

from e x c i s e  t a x a t i o n .  



The p l a i n  language of t h e  p rov i s ions  of §196.012(6),  and 

$196.1975, and t h e  comparable e x c i s e  t a x  p r o v i s i o n s  of §212.08(7) 

c l e a r l y  make t h e  income a v a i l a b l e  t o  r e s i d e n t s  of any f a c i l i t y  

seek ing  " c h a r i t a b l e "  purpose t a x  exemption a primary c r i t e r i a  i n  

determining t h e  e l i g i b i l i t y  of t h e  p rope r ty  f o r  such exemption. 

Consequently,  t h e  Department submits  t h a t  t h e  r e a l  i s s u e  i s  n o t  

whether any "income t e s t "  i s  c o n s t i t u t i o n a l l y  p e r m i s s i b l e , b u t  

whether t h e  income l i m i t a t i o n  p rov i s ions  c u r r e n t l y  embodied i n  

5196.1975 meet t h e  c o n s t i t u t i o n a l  t e s t  f o r  reasonableness .  The 

Taxpayers have never  claimed t h a t  t h e  s t a t u t o r y  income l i m i t a t i o n  

f i g u r e s  a r e  unreasonably  low, b u t  have contended t h a t  any "income 

t e s t "  i s  u n c o n s t i t u t i o n a l  on i t s  f ace .  



CONCLUSION 

The holding of t h i s  Court i n  P resby te r i an  Homes v.  Wood, 

sup ra ,  was based on a  j u d i c i a l  p o l i c y  dec i s ion  t h a t  t h e  

c r i t e r i a  of o ld  age of r e s i d e n t s  was s u f f i c i e n t  of i t s e l f  t o  

e n t i t l e  a  home f o r  t h e  aged t o  t a x  exemption on "cha r i t ab l e"  

purpose grounds,  no twi ths tanding  t h e  f i n a n c i a l  a b i l i t y  o r  

i n a b i l i t y  of t h e  r e s i d e n t s  of such f a c i l i t i e s  t o  pay f o r  

t h e  s e r v i c e s .  This  j u d i c i a l  po l i cy  d e c i s i o n  enunciated i n  

1974 was express ly  repudia ted  by t h e  F l o r i d a  L e g i s l a t u r e  i n  

1976 pursuant  t o  t h e  enactment of t h e  c u r r e n t  p rov i s ions  of 

The subsequent po l i cy  d e c i s i o n  of t h e  L e g i s l a t u r e  em- 

bodied i n  t h e  c u r r e n t  s t a t u t o r y  p rov i s ions  of 5196.1975 should 

be upheld by t h i s  Cour t ,  even though t h e  Court may d i s a g r e e  

wi th  t h e  soundness of t h e  wisdom under lying t h e  L e g i s l a t u r e ' s  

s t a t u t o r y  p o s i t i o n  t h a t  t h e  incomes and corresponding a b i l i t y  

of t h e  r e s i d e n t s  t o  pay f o r  t h e  s e r v i c e s  rendered i s  t h e  primary 

c r i t e r i a  i n  g ran t ing  t a x  exemption t o  homes f o r  t h e  aged on t h e  

b a s i s  of  " c h a r i t a b l e  purpose" use .  

F i n a l l y ,  t h e  impos i t ion  of reasonable  income l i m i t a t i o n s  

of r e s i d e n t s  of o l d  aged homes a s  an  a d d i t i o n a l  c r i t e r i a  f o r  



a 
gran t ing  t a x  exemption on "cha r i t ab l e"  grounds i s  no t  i n v i d i o u s l y  

d i sc r imina to ry  and does n o t  v i o l a t e  t h e  Equal P r o t e c t i o n  Clauses 

of t h e  Federa l  o r  S t a t e  Cons t i t u t ions .  

Respec t fu l ly  submit ted,  

J I M  SMITH 
ATTORNEY GENERAL 

Gaylord A. Wood, Jr. , Esq. J. T e r r e l l  Williams 
Attorney a t  Law A s s i s t a n t  At torney General  
304 S.W. 12 th  S t .  Tax S e c t i o n ,  Cap i to l  Bldg. 
F t .  Lauderdale,  FL 33315 Ta l l ahassee ,  FL 32301 
3051463-4040 9041487-2142 

ATTORNEYS FOR PETITIONERS 



CERTIFICATE OF SERVICE 

I HEREBY CERTIFY that a true and correct copy of the fore- 

going Reply Brief of Petitioners has been furnished by mail to 

GERALD L. KNIGHT, Esq., 540 N.E. 4th St., Ft. Lauderdale, FL 

33301; and JOHN F. WADE, Assistant General Counsel, Broward 

County, 115 South Andrews Ave., Suite 423, Ft. Lauderdale, FL 

33301, this 24d day of May, 1986. 

J. Terrell Williams 
Assistant Attorney General 


