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STATEMENT OF THE CASE 

T h i s  b r i e f  s u p p o r t s  t h e  s t a t e ' s *  s e c o n d  p e t i t i o n  f o r  

r e v i e w  b a s e d  on a  c e r t i f i e d  q u e s t i o n  f rom a  d e c i s i o n  of  t h e  

Second  D i s t r i c t  C o u r t  of  Appea l  a r i s i n g  o u t  o f  t h e  same l a w s u i t .  

The f i r s t  a p p e a l ,  Board o f  T r u s t e e s  o f  t h e  I n t e r n a l  Improvement  

T r u s t  Fund v. Sand Key A s s o c i a t e s ,  L i m i t e d ,  Case  No. 6 6 , 3 7 2 ,  was 

b r i e f e d  and a r g u e d  and is p e n d i n g  b e f o r e  t h i s  C o u r t .  Bo th  d e c i -  

s i o n s  o f  t h e  Second  D i s t r i c t  r u l e d  on t h e  same o w n e r s h i p  

q u e s t i o n .  The f i r s t  d e c i s i o n  was b a s e d  on t h e  d i s t r i c t  c o u r t ' s  

a p p l i c a t i o n  of  s t a t e  law.  The s e c o n d  d e c i s i o n  was ba sed  on t h e  

d i s t r i c t  c o u r t ' s  a p p l i c a t i o n  o f  f e d e r a l  law. 

Sand Key commenced t h i s  p r o c e e d i n g  on J u n e  3 ,  1983  w i t h  

I) 
a  q u i e t  t i t l e  a c t i o n  i n  t h e  S i x t h  J u d i c i a l  C i r c u i t  ( R e c o r d  1 ) .  

Sand K e y ' s  c o m p l a i n t  s o u g h t  a  d e c l a r a t i o n  t h a t  it owns approx ima-  

t e l y  5 .08  a c r e s  of a c c r e t e d  l a n d  t h a t  g r a d u a l l y  a t t a c h e d  t o  i t s  

b e a c h  f r o n t  p r o p e r t y  a s  t h e  mean h i g h  w a t e r  l i n e  moved s eaward .  

( R e c o r d  1 - 2 ) .  The S t a t e ' s  an swer  d e f e n d e d  on t h e  b a s i s  o f  sec- 

t i o n  161 .051 ,  F l o r i d a  S t a t u t e s ,  which p r o v i d e s  t h a t  a c c r e t i o n  

c a u s e d  by C h a p t e r  1 6 1  b e a c h  e r o s i o n  c o n t r o l  p r o j e c t s  b e l o n g s  t o  

t h e  S t a t e  ( R e c o r d  8 - 9 ) .  On J a n u a r y  4 ,  1984 ,  Sand Key moved t o  

add  a  Count  I1 t o  i ts  c o m p l a i n t ,  a l l e g i n g  t h a t  Sand Key c o u l d  

t r a c e  i t s  t i t l e  t o  an  1883  U n i t e d  S t a t e s  P a t e n t ,  and demanding 

* P e t i t i o n e r  Board  o f  T r u s t e e s  o f  t h e  I n t e r n a l  Improvement  
T r u s t  Fund o f  t h e  S t a t e  o f  F l o r i d a  is r e f e r r e d  t o  a s  " t h e  S t a t e . "  
Responden t  Sand Key A s s o c i a t e s ,  L i m i t e d  is r e f e r r e d  t o  as "Sand 
Key. I' 



t h e  same r e l i e f  a s  r e q u e s t e d  i n  t h e  o r i g i n a l  c o m p l a i n t ,  b u t  ba sed  

o n  f e d e r a l  law ( R e c o r d  1 2 ) .  On J a n u a r y  1 3 ,  1984 ,  Sand Key moved 

f o r  summary judgment  a s  t o  Count  I ( R e c o r d  1 8 ) .  The c i r c u i t  

c o u r t  on A p r i l  4 ,  1984  d e n i e d  Sand  Key ' s  m o t i o n  f o r  summary 

judgment  a s  t o  Coun t  I ( R e c o r d  1 5 2 ) .  Sand Key a p p e a l e d  t o  t h e  

Second  D i s t r i c t  on May 2 ,  1984  ( R e c o r d  1 5 5 ) .  The d i s t r i c t  c o u r t  

r e n d e r e d  i t s  d e c i s i o n  on Sand K e y ' s  Count  I a p p e a l  on 

O c t o b e r  26,  1984.  Sand Key A s s o c i a t e s ,  L td  v. Board of  T r u s t e e s  

o f  t h e  I n t e r n a l  Improvement  T r u s t  Fund, 458  So.2d 369  ( F l a .  2d 

DCA 1 9 8 4 ) .  T h a t  d e c i s i o n  was b a s e d  on common law and on t h e  

d i s t r i c t  c o u r t ' s  i n t e r p r e t a t i o n  o f  s e c t i o n  161 .051 ,  F l o r i d a  

S t a t u t e s .  The Second  D i s t r i c t  c e r t i f i e d  t o  be  of  g r e a t  p u b l i c  

i m p o r t a n c e  a  q u e s t i o n  c o n c e r n i n g  t h e  c o n s t r u c t i o n  of  s e c t i o n  

0 161 .051 ,  F l o r i d a  S t a t u t e s .  On November 21,  1984 ,  t h e  S t a t e  

i n v o k e d  t h e  j u r i s d i c t i o n  of  t h e  Supreme C o u r t  t o  c o n s i d e r  t h e  

c e r t i f i e d  q u e s t i o n .  T h a t  a p p e a l  is p e n d i n g  i n  t h i s  C o u r t  ( C a s e  

No. 6 6 , 3 7 2 ) .  

On O c t o b e r  9 ,  1984 ,  w h i l e  i t s  a p p e a l  f rom t h e  c i r c u i t  

c o u r t ' s  r u l i n g  on Count  I was p e n d i n g  b e f o r e  t h e  Second D i s t r i c t  

i n  Case  N o .  84-960,  Sand Key moved i n  t h e  c i r c u i t  c o u r t  f o r  sum- 

mary judgment  on Count  I1 ( R e c o r d  1 5 6 ) .  On December 11, 1984 ,  

w h i l e  t h e  S t a t e ' s  s t a t e  law a p p e a l  was p e n d i n g  i n  t h i s  C o u r t ,  t h e  

c i r c u i t  c o u r t  i s s u e d  i ts  F i n a l  Summary Judgmen t ,  which  r u l e d  f o r  

Sand  Key b a s e d  on t h e  1883  f e d e r a l  p a t e n t  and on f e d e r a l  common 

l a w  ( R e c o r d  253-254) .  The S t a t e  a p p e a l e d  t o  t h e  Second  D i s t r i c t  

f r o m  t h e  F i n a l  Summary Judgment  on J a n u a r y  4 ,  1985.  The Second  



D i s t r i c t  i s s u e d  a p e r  c u r i a m  a f f i r m a n c e  o n  O c t o b e r  4 ,  1 9 8 5 ,  w i t h  

c i t a t i o n s ,  b u t  n o  o p i n i o n  ( A p p e n d i x  1 ) .  On J a n u a r y  2 9 ,  1 9 8 6 ,  

t r e a t i n g  t h e  S t a t e ' s  m o t i o n  f o r  r e h e a r i n g  e n  b a n c  as a m o t i o n  f o r  

r e h e a r i n g ,  t h e  d i s t r i c t  c o u r t  w i t h d r e w  i t s  O c t o b e r  4 ,  1 9 8 5  d e c i -  

s i o n  a n d  s u b s t i t u t e d  a new o p i n i o n .  ( A p p e n d i x  2 - 6 ) .  T h e  J a n u a r y  

2 9 ,  1 9 8 6  o p i n i o n  c e r t i f i e d  t h e  f o l l o w i n g  q u e s t i o n  as  o n e  o f  q r e a t  

p u b l i c  i m p o r t a n c e :  

Does t h e  a n s w e r  t o  t h e  q u e s t i o n  p o s e d  i n  S a n d  
Kev A s s o c i a t e s ,  L t d .  v .  B o a r d  o f  T r u s t e e s  o f  
t h e  I n t e r n a l  improvement T r u s t  F u n d ,  4 5 8  S o . 2 d  
3 6 9  ( F l a .  2 d  DCA 1 9 8 4 ) ,  d e p e n d  u p o n  w h e t h e r  t h e  
t i t l e  o f  a n y  u p l a n d  o w n e r  i s  t r a c e a b l e  t o  a 
f e d e r a l  p a t e n t ?  

B a s e d  o n  t h e  c e r t i f i e d  q u e s t i o n ,  t h e  S t a t e  now s e e k s  r e v i e w  o f  

t h e  d i s t r i c t  c o u r t ' s  J a n u a r y  2 9 ,  1 9 8 6  d e c i s i o n .  a 



STATEMENT OF THE FACTS 

On December 29,  1 9 7 2 ,  Sand Key a c q u i r e d  d e e d  t o  a  p a r c e l  

o f  l a n d  i n  P i n e l l a s  County  b o r d e r i n g  on  t h e  mean h i g h  w a t e r  l i n e  

o f  t h e  G u l f  o f  Mexico.  ( R e c o r d  5-6, 2 5 3 ) .  Sand Key t r a c e s  i ts  

t i t l e  t o  a  U n i t e d  S t a t e s  P a t e n t  i s s u e d  J u n e  20 ,  1883 .  ( R e c o r d  2 8 ) .  

F o r  s e v e r a l  y e a r s  p r i o r  t o  1 9 8 3 ,  t h e  b e a c h  on Sand  K e y ' s  p r o p e r t y  

g r a d u a l l y  e x p a n d e d  s e a w a r d ,  and Sand  Key d i d  n o t  t a k e  a n y  a c t i o n  

t o  c a u s e  s u c h  a c c r e t i o n  ( R e c o r d  23-27,  2 5 3 ) .  The S t a t e  c o n t e n d s  

t h a t  t h e  e x p a n s i o n  o f  t h e  b e a c h  r 6 s u l t e d  f r o m  a  s h o r e  p r o t e c t i o n  

m e a s u r e  a u t h o r i z e d  p u r s u a n t  t o  C h a p t e r  1 6 1 ,  F l o r i d a  S t a t u t e s  

( R e c o r d  9 ,  1 1 2 ) .  Sand Key d e n i e s  t h i s  ( R e c o r d  1 1 , 1 1 4 ) .  T h e r e  

h a s  a s  y e t  b e e n  no t r i a l  t o  r e s o l v e  t h i s  d i s p u t e d  f a c t  i s s u e .  



SUMMARY OF ARGUMENT 

The d i s t r i c t  c o u r t ' s  c o n c l u s i o n  t h a t :  

Where t i t l e  t o  o c e a n f r o n t  p r o p e r t y  is d e r i v e d  f rom a  
f e d e r a l  p a t e n t ,  f e d e r a l  l aw d e t e r m i n e s  t h e  e x t e n t  of  
t h a t  t i t l e  i n c l u d i n g  t i t l e  t o  a l l  f u t u r e  a c c r e t i o n s  and 
a l l  s u c h  a c c r e t i o n s  b e l o n g  t o  t h e  l i t t o r a l  l andowne r  

(Append ix  1 3 ) ,  is b a s e d  on Hughes v. Wash inq ton ,  389 U.S. 290 

( 1 9 6 7 ) ,  and C a l i f o r n i a  e x  r e l .  S t a t e  Lands  Commission v. U n i t e d  

S t a t e s ,  457 U.S. 273  ( 1 9 8 2 ) .  N e i t h e r  d e c i s i o n  is b i n d i n g  o r  

p e r s u a s i v e  a u t h o r i t y  f o r  t h e  a p p l i c a t i o n  of f e d e r a l  law i n  t h i s  

c a s e .  Hughes i s  no l o n g e r  good law b e c a u s e  i t s  r a t i o n a l e  was 

r e n o u n c e d  i n  Oregon v. C o r v a l l i s  Sand and G r a v e l  Co. ,  429 U.S. 

363  ( 1 9 7 7 ) .  C a l i f o r n i a  e x  re l .  S t a t e  Lands  Commission i s  n o t  

a u t h o r i t y  f o r  t h e  c h o i c e  o f  law i n  a  c a s e  of t i t l e  d e r i v e d  f rom a  

f e d e r a l  p a t e n t  b e c a u s e  i t s  s t a t e m e n t s  on t h a t  s u b j e c t  were d i c t a .  

C o r v a l l i s  i s  t h e  b e s t  r e a s o n e d  and mos t  p e r s u a s i v e  a u t h o r i t y  on 

t h e  c h o i c e  o f  law f o r  t i t l e  q u e s t i o n s  i n v o l v i n g  r e a l  p r o p e r t y  

o n c e  o b t a i n e d  f rom t h e  f e d e r a l  gove rnmen t .  S t a t e  l aw,  a c c o r d i n g  

t o  C o r v a l l i s ,  m u s t  be a p p l i e d  t o  d e t e r m i n e  r e a l  p r o p e r t y  bounda ry  

q u e s t i o n s ,  and t h e  f a c t  t h a t  Sand K e y ' s  c o a s t a l  p r o p e r t y  c a n  be 

t r a c e d  t o  a n  1883  f e d e r a l  p a t e n t  d o e s  n o t  a u t h o r i z e  t h e  u s e  of  

f e d e r a l  law.  



ARGUMENT 

STATE LAW, NOT FEDERAL LAW, DETERMINES WHETHER 
COASTAL ACCRETION BELONGS TO AN UPLAND OWNER 
EVEN THOUGH TITLE IS  D E R I V E D  FROM A FEDERAL 
PATENT 

Two U n i t e d  S t a t e s  Supreme C o u r t  c a s e s ,  Hughes v.  

W a s h i n g t o n ,  389  U.S. 290 ( 1 9 6 7 )  and  C a l i f o r n i a  e x  r e l .  S t a t e  

Lands  Commiss ion v.  U n i t e d  S t a t e s ,  457 U.S. 273  ( 1 9 8 2 ) ,  a p p e a r  t o  

s u p p o r t  t h e  d i s t r i c t  c o u r t ' s  h o l d i n g  t h a t  f e d e r a l  law d e t e r m i n e s  

Sand K e y ' s  r i g h t s  h e r e .  T h e s e  cases a r e  n o t  d e t e r m i n a t i v e ,  

h o w e v e r ,  b e c a u s e  t h e  a u t h o r i t y  o f  Hughes was  e n d e d  by Oregon v. 

C o r v a l l i s  Land and  G r a v e l  C o . ,  429 U.S. 3 6 3  ( 1 9 7 7 ) ;  b e c a u s e  t h e  

e p e r t i n e n t  p a r t s  o f  C a l i f o r n i a  a r e  d i c t a ,  n o t  b i n d i n g  on t h i s  

C o u r t ;  a n d  b e c a u s e  C o r v a l l i s  r e m a i n s  p e r s u a s i v e  a u t h o r i t y  f o r  t h e  

p r o p o s i t i o n  t h a t  s t a t e  l aw s h o u l d  g o v e r n  i n  r e a l  p r o p e r t y  d i s p u -  

t e s ,  e v e n  when t i t l e  t o  t h e  r e a l  p r o p e r t y  o r i g i n a t e d  w i t h  t h e  

f e d e r a l  g o v e r n m e n t .  

The s o u r c e  o f  t h e  c o n t r o v e r s y  o v e r  w h e t h e r  f e d e r a l  or 

s t a t e  law s h o u l d  g o v e r n  o w n e r s h i p  o f  a c c r e t i o n  t o  l a n d  o n c e  

d e r i v e d  f r o m  t h e  f e d e r a l  g o v e r n m e n t  is a  c a s e  t h a t  d i d  n o t  

i n v o l v e  a c c r e t i o n ,  

U.S. 1 0  ( 1 9 3 5 ) .  I n  B o r a x ,  t h e  C o u r t  r u l e d  t h a t  t h e  b o u n d a r y  o f  

l a n d  g r a n t e d  by a f e d e r a l  p a t e n t  is a  f e d e r a l  q u e s t i o n  b e c a u s e :  



I t  is a  q u e s t i o n  which  c o n c e r n s  t h e  v a l i d i t y  
a n d  e f f e c t  o f  a n  a c t  d o n e  by t h e  U n i t e d  
S t a t e s ;  i t  i n v o l v e s  t h e  a s c e r t a i n m e n t  o f  t h e  
e s s e n t i a l  b a s i s  o f  a  r i g h t  a s s e r t e d  u n d e r  
f e d e r a l  l aw.  

296 U.S. 2 2 .  

The U n i t e d  S t a t e s  Supreme C o u r t  f i r s t  c o n s i d e r e d  w h e t h e r  

f e d e r a l  or  s t a t e  l aw c o n t r o l l e d  t h e  o w n e r s h i p  o f  a c c r e t i o n  t o  

l a n d  c o n v e y e d  by t h e  U n i t e d  S t a t e s  t h i r t y - t w o  y e a r s  a f t e r  B o r a x ,  

i n  Hughes v.  W a s h i n g t o n .  I n  Hughes ,  t h e  s u c c e s s o r  t o  a  f e d e r a l  

g r a n t  o f  o c e a n - f r o n t  p r o p e r t y  s u e d  t o  e s t a b l i s h  h e r  r i g h t  t o  

f u t u r e  a c c r e t i o n  d e s p i t e  a  W a s h i n g t o n  Supreme C o u r t  r u l i n g  t h a t  

t h e  W a s h i n g t o n  c o n s t i t u t i o n  v e s t e d  a c c r e t i o n  i n  t h e  s t a t e .  The 

U.S. C o u r t  h e l d  t h e  c h o i c e  o f  law t o  be  d i c t a t e d  by B o r a x .  The 

C o u r t  f o u n d  "no  s i g n i f i c a n t  d i f f e r e n c e "  389 U.S. 292 ,  b e t w e e n  t h e  

e d e t e r m i n a t i o n  o f  t h e  b o u n d a r y  o f  l a n d  c o n v e y e d  by a  f e d e r a l  

p a t e n t  i n  Borax  a n d  t h e  r i g h t  t o  f u t u r e  a c c r e t i o n  a t t a c h e d  t o  

l a n d  c o n v e y e d  by a  f e d e r a l  g r a n t  i n  Hughes.  T h u s ,  Hughes h e l d  

t h a t  f e d e r a l  l a w  a p p l i e s  t o  d e c i d e  who owns a c c r e t i o n  t o  l a n d  

o n c e  c o n v e y e d  by t h e  f e d e r a l  g o v e r n m e n t .  Hughes a l s o  c o n s i d e r e d  

b u t  r e f u s e d  t o  s e l ec t  t h e  s t a t e  r u l e  a s  t h e  f e d e r a l  r u l e ,  

r e l y i n g  on  B o r a x  a n d  on  t h e  f o l l o w i n g  a n a l y s i s :  

The r u l e  d e a l s  w i t h  waters t h a t  l a p  b o t h  t h e  
l a n d s  o f  t h e  S t a t e  and  t h e  b o u n d a r i e s  o f  t h e  
i n t e r n a t i o n a l  sea.  T h i s  r e l a t i o n s h i p ,  a t  t h i s  
p a r t i c u l a r  p o i n t  o f  t h e  m a r g i n a l  sea ,  is too 
close t o  t h e  v i t a l  i n t e r e s t  o f  t h e  N a t i o n  i n  



i ts own b o u n d a r i e s  t o  a l l o w  it  t o  be g o v e r n e d  
by any  law b u t  t h e  " supreme Law o f  t h e  Land.  " 

389 U.S. 293. 

The Hughes c a s e  happened  t o  d e a l  w i t h  o c e a n - f r o n t  

p r o p e r t y .  I n  B o n e l l i  C a t t l e  Company v. A r i z o n a ,  414 U.S. 313  

( 1 9 7 3 ) ,  t h e  U.S. C o u r t  a d d r e s s e d  t h e  c h o i c e  of  law q u e s t i o n  

a g a i n ,  t h i s  t i m e  i n  t h e  c o n t e x t  o f  a c c r e t i o n  t o  l a n d  a b u t t i n g  t h e  

C o l o r a d o  R i v e r .  The B o n e l l i  C a t t l e  Company owned t h e  u p l a n d  a s  

s u c c e s s o r  t o  a  f e d e r a l  p a t e n t .  A r i z o n a  had o b t a i n e d  t h e  l a n d  

submerged  u n d e r  t h e  r i v e r  f rom t h e  f e d e r a l  gove rnmen t  by v i r t u e  

o f  t h e  e q u a l  f o o t i n g  d o c t r i n e  upon A r i z o n a ' s  a d m i s s i o n  a s  a  

s t a t e .  The d i s p u t e  was o v e r  l a n d  f o r m e r l y  b e l o n g i n g  t o  B o n e l l i  

C a t t l e  t h a t  had been  submerged by g r a d u a l  m i g r a t i o n  of  t h e  r i v e r ,  

a a n d  t h e n  u n c o v e r e d  by a  r e c h a n n e l l i n g  p r o j e c t .  The A r i z o n a  

Supreme C o u r t  had a p p l i e d  s t a t e  l aw and r u l e d  t h e  l a n d  A r i z o n a ' s .  

A s  i n  Hughes ,  t h e  C o u r t  i n  B o n e l l i  C a t t l e  r e v e r s e d  t h e  s t a t e  

c o u r t  a n d ,  f o l l o w i n g  Borax ,  d e t e r m i n e d  t h a t  f e d e r a l  common law 

g o v e r n e d  o w n e r s h i p  of  newly emerged l a n d  b e c a u s e  t h e  l a n d  had 

o n c e  been  d e r i v e d  f rom t h e  f e d e r a l  government .  

Under Hughes and  B o n e l l i  C a t t l e ,  t h e  U.S. Supreme C o u r t  

c a r v e d  o u t  a  s i g n i f i c a n t  p a r t  o f  s t a t e  r e a l  p r o p e r t y  l aw and 

r e p l a c e d  t h a t  law w i t h  common law c r e a t e d  by t h e  f e d e r a l  c o u r t s .  

The d i s p l a c e m e n t  o f  s t a t e  law i n  Hughes a n d  B o n e l l i  was  n o t  man- 

d a t e d  by C o n g r e s s .  I t  d i d  n o t  f a c i l i t a t e  any  C o n g r e s s i o n a l  



p r o g r a m .  I t  w a s  b a s e d  o n  t h e  1 9 3 5  p r e c e d e n t  o f  B o r a x ,  t h o u g h  

B o r a x  p r e c e d e d  t h e  d r a s t i c  r e d u c t i o n  o f  t h e  r o l e  o f  f e d e r a l  com- 

mon l a w  i n  E r i e  R a i l r o a d  v .  T o m p k i n s ,  3 0 4  U.S. 6 4  ( 1 9 3 8 ) ,  a n d  

t h o u g h  B o r a x  c a n  e a s i l y  b e  r e a d  t o  g o v e r n  m e r e l y  t h e  g e o g r a p h i c  

e x t e n t  o f  a f e d e r a l  g r a n t ,  n o t  t h e  p e r p e t u a l  l e g a l  r i g h t s  o f  t h e  

f e d e r a l  g r a n t e e .  

I n  O r e g o n  v .  C o r v a l l i s  S a n d  a n d  G r a v e l  Co . ,  4 2 9  U.S. 3 6 3  

( 1 9 7 7 ) ,  t h e  C o u r t  s e t  a new c o u r s e .  C o r v a l l i s  e x p r e s s l y  

o v e r r u l e d  B o n e l l i  C a t t l e  a n d  r e e s t a b l i s h e d  t h e  p r i m a r y  ro le  o f  

t h e  s t a t e  i n  t h e  area o f  r ea l  p r o p e r t y .  N e i t h e r  B o r a x  n o r  t h e  

e q u a l  f o o t i n g  d o c t r i n e ,  t h e  C o r v a l l i s  C o u r t  r u l e d ,  was  j u s t i f i c a -  

t i o n  f o r  a p p l i c a t i o n  o f  f e d e r a l  l a w  t o  d e t e r m i n e  b o u n d a r y  

0 
q u e s t i o n s  f o r  l a n d  t h a t  h a d  l o n g  b e e n  c o n v e y e d  o u t  o f  f e d e r a l  

o w n e r s h i p .  As t h e  C o u r t  d e c l a r e d :  

U n d e r  o u r  f e d e r a l  s y s t e m ,  p r o p e r t y  o w n e r s h i p  
i s  n o t  g o v e r n e d  by a g e n e r a l  f e d e r a l  l a w ,  b u t  
r a t h e r  by t h e  l a w s  o f  t h e  s e v e r a l  S t a t e s .  . . . 
T h i s  is p a r t i c u l a r l y  t r u e  w i t h  r e s p e c t  t o  rea l  
p r o p e r t y ,  f o r  e v e n  when f e d e r a l  common l a w  was  
i n  i t s  h e y d a y  u n d e r  t h e  t e a c h i n g s  o f  S w i f t  v .  
T v s o n ,  a n  e x c e ~ t i o n  w a s  c a r v e d  o u t  f o r  t h e  
l o c a l .  l a w  o f  r e a l  p r o p e r t y .  

4 2 9  U.S. 378 -379  ( c i t a t i o n s  o m i t t e d ) .  Q u o t i n g  W i l c o x  v .  J a c k s o n ,  

1 3  P e t .  4 9 8  ( 1 8 3 9 ) ,  t h e  C o u r t  s a i d :  

W e  h o l d  t h e  t r u e  p r i n c i p l e  t o  b e  t h i s ,  t h a t  
w h e n e v e r  t h e  q u e s t i o n  i n  a n y  C o u r t ,  s t a t e  or  
f e d e r a l ,  i s ,  w h e t h e r  a  t i t l e  t o  l a n d  w h i c h  h a d  
o n c e  b e e n  t h e  p r o p e r t y  o f  t h e  U n i t e d  S t a t e s  



h a s  p a s s e d ,  t h a t  q u e s t i o n  mus t  be  r e s o l v e d  by 
t h e  l a w s  o f  t h e  U n i t e d  S t a t e s ;  b u t  t h a t  when 
e v e r ,  a c c o r d i n g  t o  t h o s e  l a w s ,  t h e  t i t l e  
s h a l l  h a v e  p a s s e d ,  t h e n  t h a t  p r o p e r t y ,  l i k e  
a l l  o t h e r  p r o p e r t y  i n  t h e  s t a t e ,  is s u b j e c t  
t o  s t a t e  l e g i s l a t i o n ;  s o  f a r  a s  t h a t  l e g i s l a -  
t i o n  is c o n s i s t e n t  w i t h  t h e  a d m i s s i o n  t h a t  t h e  
t i t l e  p a s s e d  and v e s t e d  a c c o r d i n g  t o  t h e  l aws  
o f  t h e  U n i t e d  S t a t e s .  

429 U.S. 378 q u o t i n g  1 3  P e t .  517 ( e m p h a s i s  by t h e  C o r v a l l i s  

C o u r t ) .  

The r e t u r n  t o  s t a t e  law of  a c c r e t i o n  q u e s t i o n s  on r i v e r -  

f r o n t  p r o p e r t y  l o g i c a l l y  s h o u l d  a p p l y  t o  o c e a n - f r o n t  p r o p e r t y  a s  

w e l l .  The C o r v a l l i s  C o u r t  d e c l i n e d  t o  e x p r e s s l y  r u l e  on t h e  

s t a t u s  o f  Hughes howeve r ,  and s u g g e s t e d  i n  a  f o o t n o t e  t h a t  

a p p l i c a t i o n  of  f e d e r a l  common law m i g h t  he  j u s t i f i e d  f o r  ocean -  

f r o n t  p r o p e r t y  by t h e  l a n g u a g e  i n  Hughes ,  q u o t e d  a b o v e ,  con-  

c e r n i n g  w a t e r s  t h a t  l a p  t h e  i n t e r n a t i o n a l  s e a .  T h i s  c o n t e n t i o n  

was a d d r e s s e d  by J u s t i c e  M a r s h a l l ,  d i s s e n t i n g  i n  C o r v a l l i s ,  a t  

429 U.S. 383 ,  f t n .  1. J u s t i c e  M a r s h a l l  c o r r e c t l y  p o i n t s  o u t  t h a t  

l a n d  above  t h e  mean h i g h  t i d e  d o e s  n o t  t o u c h  t h e  i n t e r n a t i o n a l  

s e a .  I t  is submerged l a n d  below t h e  mean h i g h  t i d e  t h a t  e x t e n d s  

t o  i n t e r n a t i o n a l  w a t e r ,  and t h i s  l a n d  is c l e a r l y  owned by t h e  

s t a t e .  A c c r e t i o n ,  s u c h  a s  t h a t  i n v o l v e d  i n  Hughes ,  C a l i f o r n i a  

e x  re l .  S t a t e  Lands  Commission v. U n i t e d  S t a t e s ,  and t h e  i n s t a n t  

c a s e ,  a l l  l i e s  above  mean h i g h  t i d e .  A s  J u s t i c e  M a r s h a l l  s t a t e d ,  

" T h e r e  a r e  no i n t e r n a t i o n a l  r e l a t i o n s  i m p l i c a t i o n s  i n  t h e  

o w n e r s h i p  of l a n d  above  t h e  l i n e  of mean h i g h  t i d e "  429 U.S. 383,  

f t n . 1 .  Even i f  i n t e r n a t i o n a l  w a t e r  d i d  come up t o  t o u c h  t h e  



s h o r e ,  t h e r e  is no a p p a r e n t  f e d e r a l  i n t e r e s t  i n  d e t e r m i n i n g  

w h e t h e r  t h e  s t a t e  o r  a  p r i v a t e  p e r s o n  t r a c i n g  t i t l e  t o  a  remote 

f e d e r a l  g r a n t  is t h e  c u r r e n t  owner  o f  t h e  l a n d  t h a t  t o u c h e s  

w a t e r .  

J u s t i c e  M a r s h a l l ,  d i s s e n t i n g  i n  C o r v a l l i s ,  a r g u e d  t h a t  

C o r v a l l i s  h a d  i n  e f f e c t  o v e r r u l e d  Hughes .  The m a j o r i t y  i n  W i l s o n  

v .  Omaha I n d i a n  T r i b e ,  4 4 2  U.S. 6 5 3  ( 1 9 7 9 )  r e f l e c t e d  t h e  

u n d e r s t a n d i n g  t h a t  C o r v a l l i s  h a d  r e s t o r e d  s t a t e  l aw t o  i t s  p r i -  

mary  ro le  by d e s c r i b i n g  C o r v a l l i s  a s  h o l d i n g  t h a t :  

a b s e n t  a n  o v e r r i d i n g  f e d e r a l  i n t e r e s t ,  t h e  
l a w s  o f  t h e  s e v e r a l  S t a t e s  d e t e r m i n e  t h e  
o w n e r s h i p  o f  t h e  b a n k s  and  s h o r e s  o f  w a t e r -  
ways.  

4 4 2  U.S. 669 .  A f t e r  C o r v a l l i s  a n d  Omaha I n d i a n  T r i b e ,  Hughes  h a s  

b e e n  so c o m p l e t e l y  u n d e r m i n e d  t h a t  t h e r e  c a n  no l o n g e r  b e  s a i d  

t o  be  a  b i n d i n g  p r e c e d e n t  f o r  a p p l i c a t i o n  o f  f e d e r a l  law t o  

c o a s t a l  a c c r e t i o n  e v e n  when t h e  u p l a n d  is d e r i v e d  f r o m  a  f e d e r a l  

g r a n t .  

The  U.S. C o u r t ' s  m o s t  r e c e n t  d i s c u s s i o n  o f  t h e  c h o i c e  o f  

l a w  i n  a c c r e t i o n  c a s e s ,  C a l i f o r n i a  e x  re l .  S t a t e  L a n d s  

Commiss ion v. U n i t e d  S t a t e s ,  d i d  i n d i c a t e  a  r enewed  i n t e r e s t  i n  

i n j e c t i n g  f e d e r a l  common law i n t o  l o c a l  r e a l  p r o p e r t y  d i s p u t e s .  

B u t  t h e  a c t u a l  h o l d i n g  o f  C a l i f o r n i a  d o e s  n o t  h a v e  t h i s  e f f e c t ,  

b e c a u s e  t h e  c a s e  i n v o l v e d  a c c r e t i o n  t o  l a n d  c u r r e n t l y  owned by 

t h e  U n i t e d  S t a t e s  g o v e r n m e n t .  I n  t h a t  s i t u a t i o n ,  t h e r e  is a  

d i r e c t  f e d e r a l  i n t e r e s t  t h a t  may p r o p e r l y  o v e r r i d e  l o c a l  law.  I n  



W i l s o n  v .  Omaha I n d i a n  T r i b e ,  t h e  C o u r t  h a d  h e l d  f e d e r a l  l a w  t o  

a p p l y  i n  s u c h  c i r c u m s t a n c e s ,  a n d  C a l i f o r n i a  c o u l d  h a v e  b e e n  

d e c i d e d  b a s e d  o n  W i l s o n  a l o n e .  T h e  C o u r t  w e n t  beyond  t h e  f a c t s  

o f  t h e  case,  h o w e v e r ,  t o  c o n s i d e r  t h e  c h o i c e  o f  l a w  f o r  o c e a n -  

f r o n t  a c c r e t i o n  w h e r e  t h e  u p l a n d  o w n e r  d e r i v e s  t i t l e  f r o m  t h e  

f e d e r a l  g o v e r n m e n t .  The  C o u r t  r e j e c t e d  t h e  n o t i o n  t h a t  Hughes  

h a d  b e e n  u n d e r m i n e d  by C o r v a l l i s .  The  " i n t e r n a t i o n a l  sea" 

l a n g u a g e  o f  C o r v a l l i s ,  w h i c h  h a d  b e e n  c r i t i c i z e d  by J u s t i c e  

M a r s h a l l ,  w a s  u s e d  t o  d i s t i n g u i s h  o c e a n - f r o n t  p r o p e r t y .  The  

C o u r t  s t a t e d  i n  C a l i f o r n i a  t h a t  o w n e r s h i p  o f  a c c r e t i o n  t o  o c e a n -  

f r o n t  p r o p e r t y  d e r i v e d  f r o m  t h e  f e d e r a l  g o v e r n m e n t  w o u l d  b e  

d e c i d e d  by f e d e r a l  l a w .  

T h i s  C o u r t  s h o u l d  n o t  f e e l  bound  by t h e  p a r t s  o f  t h e  

C a l i f o r n i a  o p i n i o n  t h a t  g o  beyond  t h e  r u l i n g  o f  t h e  case. I n  t h e  

t y p i c a l  a c c r e t i o n  s i t u a t i o n ,  when t h e  U n i t e d  S t a t e s  is n o t  a 

p a r t y ,  t h e r e  is no r ea l  f e d e r a l  i n t e r e s t .  The  p a r t  o f  t h e  

C a l i f o r n i a  o p i n i o n  t h a t  d e a l s  w i t h  Hughes  a n d  l a n d  d e r i v e d  f r o m  a 

f e d e r a l  g r a n t  is s i m p l y  d i c t a ,  as J u s t i c e  R e h n q u i s t t s  c o g e n t  

c o n c u r r e n c e ,  j o i n e d  by J u s t i c e  S t e v e n s  a n d  J u s t i c e  O t C o n n e r ,  

o b s e r v e d .  

T h e r e  is n o  good  r e a s o n  f o r  g r a n t e e s  o f  f e d e r a l  r i v e r -  

f r o n t  l a n d  t o  b e  s u b j e c t  t o  s t a t e  l a w  w h i l e  g r a n t e e s  o f  f e d e r a l  

o c e a n - f r o n t  l a n d  a n d  t h e i r  s u c c e s s o r s  f o r e v e r  a re  s u b j e c t  t o  

f e d e r a l  common l a w .  N e i t h e r  d o e s  it make s e n s e  f o r  o c e a n - f r o n t  

n e i g h b o r s  t o  h a v e  t h e i r  o c e a n  b o u n d a r i e s  d e t e r m i n e d  by d i f f e r e n t  



a b o d i e s  o f  l aw,  d u e  s i m p l y  t o  t h e  h a p p e n s t a n c e  t h a t  o n e  c a n  t r a c e  

t i t l e  back  t o  a  h u n d r e d  y e a r  o l d  f e d e r a l  g r a n t ,  w h i l e  t h e  o t h e r  

c a n n o t .  

CONCLUSION 

W h e t h e r  or n o t  f e d e r a l  common law s u p e r c e d e s  t h e  s t a t e  

l a w  of  c o a s t a l  a c c r e t i o n  when a n  u p l a n d  owner  c a n  t r a c e  t i t l e  t o  

a  f e d e r a l  p a t e n t  is u l t i m a t e l y  a  q u e s t i o n  f o r  t h e  U n i t e d  S t a t e s  

Supreme C o u r t .  I t  seems l i k e l y  t h a t  however  t h i s  C o u r t  d e c i d e s  

t h e  c h o i c e  o f  l aw q u e s t i o n ,  e i t h e r  S a n d  Key or t h e  S t a t e  w i l l  

s e e k  c e r t i o r a r i  i n  t h e  U .  S. C o u r t ,  a s s u m i n g  t h i s  C o u r t  

c o n s t r u e s  s e c t i o n  1 6 1 . 0 5 1 ,  F l o r i d a  S t a t u t e s  a s  t h e  S t a t e  h a s  

r e q u e s t e d  i n  C a s e  N o .  6 6 , 3 7 2 .  I f  t h i s  C o u r t  were t o  d e c i d e  t h a t  

a f e d e r a l  common law g o v e r n s ,  t h e n  it would n o n e t h e l e s s  be 

i m p o r t a n t  f o r  t h e  C o u r t  t o  r u l e  on  t h e  s t a t e  law q u e s t i o n  o f  C a s e  

N o .  66 ,372 .  W i t h o u t  a n  a u t h o r i t a t i v e  i n t e r p r e t a t i o n  o f  s e c t i o n  

1 6 1 . 0 5 1 ,  it would be  more d i f f i c u l t  t o  p e r s u a d e  t h e  U .  S. C o u r t  

t o  g r a n t  r e v i e w .  A f i n a l  d e c i s i o n  f r o m  t h i s  C o u r t  b a s e d  s o l e l y  

o n  f e d e r a l  l aw would  l e a v e  b o t h  s t a t e  and  f e d e r a l  law u n s e t t l e d .  

I n  t h e  i n t e r e s t  o f  g e t t i n g  a  d e f i n i t i v e  r e s o l u t i o n  f o r  t h e  p a r -  

t i e s  to  t h i s  c a s e ,  a s  w e l l  a s  f o r  t h e  c l a r i f i c a t i o n  of  t h e  law of  

a c c r e t i o n ,  t h i s  C o u r t  s h o u l d  d e c i d e  b o t h  t h e  s t a t e  and  t h e  

f e d e r a l  i s s u e s  r a i s e d  by t h e s e  two a p p e a l s .  

T h i s  C o u r t  s h o u l d  d e c i d e  t h e  c h o i c e  o f  l aw q u e s t i o n  i n  

f a v o r  o f  s t a t e  law.  I f  any  a r e a  of  l a w ,  by t r a d i t i o n  and  by 

p r a c t i c a l i t y ,  o u g h t  t o  be  g o v e r n e d  by s t a t e  l a w ,  it is t h e  l aw 



o f  r e a l  p r o p e r t y  b o u n d a r i e s .  The i n c o n s i s t e n t  d e c i s i o n s  o f  t h e  

U n i t e d  S t a t e s  Supreme C o u r t  l e a v e  t h e  c h o i c e  t o  t h i s  C o u r t ,  and 

t h e  common s e n s e  a p p r o a c h  o f  Oregon v. C o r v a l l i s  Sand and G r a v e l ,  

C o . ,  s u g g e s t s  t h a t  t h e  c h o i c e  s h o u l d  be  f o r  s t a t e  law.  - 

R e s p e c t f u l l y  s u b m i t t e d ,  
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