
interest is the statutory s~heme which governs jury selection in 

this state. Florida statut,s Section 913.13 provides that "(a] 

juror who has beliefs whichjpreclude him from finding a defendant 

guilty of an offense punishable by death shall not be qualified 

as a juror in a capital cas$." In order to minimize the 

demonstrated prejudicial effects of death qualification on the 
I 

jury's perception of the defendant's guilt or innocence, the 

trial court should identify jurors who must be disqualified under 

this section in an individual voir dire. See Hovey. This 

statutory section does not ~uthorize the disqualification of 
! 

jurors who can find a defen~ant guilty if the prosecution carries 

its burden, but who will not vote to inflict a death sentence. 

The Florida legislature, th~refore, has not proclaimed any 

interest in the death qualification procedure followed in this or 

any other case. 
I 

The only other relevant statutory authority is Fla. Stat. 

Sec. 913.03(10), which authorizes the removal of jurors whose 
I 

"state of mind regarding th~ defendant, the case, the person 

alleged to have been injurea by the offense charged, or the 
I 
I 
I 

person on whose complaint t~e prosecution was instituted that 

will prevent him from actin~ with impartiality••• But" 

reliance on this provision to justify the exclusion of jurors who 

will be fair to both sides ~n the guilt phase but not in the 

penalty phase begs the ques~ion. The problem of impartiality in 

the penalty phase arises on~y if the same jury must decide both 

guilt or innocence and pena~ty. See Winick, Witherspoon in 

I 
Florida: Reflections on thel Challenge for Cause of Jurors in 

Capital Cases in a State in Which the Judge Makes the Sentencing 
l 

Decision, 37 U. Miami L. Ref. 825, 835-40 (1983). 

Section 921.141(1) proYides, in relevant part: 

Upon conviction o~ adjudication of guilt of a 
defendant of a ca~ital felony, the court 
shall conduct a srparate sentencing pro­
ceeding to determ~ne whether the defendant 
should be sentenced to death or life impris­
onment as authoribed by s. 775.082. The pro­
ceeding shall be ponducted by the trial judge 
before the trial dury as soon as practicable. 
If, through impos~ibility or inability, the 
trial jury is unaple to reconvene for a 
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hearing on the is~ue of penalty, having 
determined the gu~lt of the accused, the 
trial judge may summon a special juror or 
jurors as provided in chapter 913 to deter­
mine the issue of the imposition of the 
penalty. 

This Court has remanded at least fourteen cases for resentencing 

before a new jury. Lee v. ~tate, 294 So.2d 305 (1974); Lamadline 

v. state, 303 So.2d 17 (Flaj 1974); Miller v. state, 332 So.2d 65 

(Fla. 1976); Messer v. StatEj!, 330 So.2d 137 (1974); Elledge v. 

state, 346 so.2d 998 (1977) ; Maggard v. state, 399 So. 2d 973 

(Fla. 1981); Rose v. State, 425 So.2d 521 (Fla. 1982); Perri v. 

state, 441 So.2d 606 (Fla. t983); Trawick v. state, 473 So.2d 
I 

1235 (Fla. 1985); Simmons v, State, 419 So.2d 316 (Fla. 1982); 

Teffeteller v. state, 439 S<D.2d 840 (Fla. 1983); patten v. state, 

467 so.2d 975 (Fla. 1984); E;Iill v. State, 477 So.2d 553 (1985); 

Toole v. State, So.2d ~' Case NO. 65,378 (Fla. Nov. 25, 

1985). 

Nothing in this statute precludes a trial judge from, for 

example, seating alternate jurors who attended the guilt phase of 

the trial on the jury durin~ the sentencing phase in place of 

jurors who would not consid~r imposing the death penalty. 

Alternate jurors would also replace any juror who stated that he 

or she would only consider the death penalty. The substitution 

of a small number of altern~tes would be simple, efficient, and 

fair. We do not suggest thft this is the only way to avoid the 

prejudicial effect of death qualification. This is simply one 
I 

method which presents advantages of efficiency and economy. The 

jury would thus be impartia~ in both the guilt and sentencing 

phases. Under current pracrice, the trial jury is not impartial 

in the critical determinati n of the defendant's guilt or 

I 

innocence. Impartiality in the sentencing phase is bought too 

dearly when the cost is imp~rtiality in the more important 
I 

determination of guilt or ipnocence. This is especially true in 

Florida for two reasons. F~rst, the verdict in the sentencing 
I 

phase need not be unanimous~ Even if the sentencing jury were 

less than impartial, it mig~t still reach the same result by a 

smaller majority. second, ~he jury's sentencing verdict is only 
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advisory. We discuss this point in greater detail below. In 

general, the determination Qf guilt or innocence is more 

important because the cost of an erroneous conviction is surely 

far higher than the social cost of an erroneous sentence of life 

imprisonment. See 4 W. Bla¢kstone, commentaries on the Laws of__ I 

England 358 (better that tern guilty men go free than one innocent 

person be convicted). 

(2). The Trial Judge's power to Override the Jury's 
Recommendatio~ Makes Death Qualification Before 
Trial Unnecessary. 

Florida law gives the trial judge the final decision on 

sentencing in a capital case. Fla. Stat. Section 921.141(3). 

The jury's recommendation receives "great weight" in the judge's 

final decision, Tedder v. state, 322 So.2d 908 (Fla. 1975), but 

judges retain, and not infrequently exercise, the power to over­

ride jury recommendations of life imprisonment or death. See 

Mello and Robson, Judge ovet Jury: Florida's practice of Imposing, 

Death Over Life in Capital rases, 13 Fla. st. Univ. L. Rev. 31 

(1985). 

Because the triall judge decides sentence 
without being bound by a jury recommendation,, 
he may impose cap}tal punishment in an appro­
priate case even ~f 'automatic life imprison­
ment' jurors rema~n on the capital jury and 
vote, as inevitably they will, for life 
imprisonment. Indeed, whatever guidance the 
judge is provided by the jury's recommenda­
tion on the life or death question is still 
provided by a jurr whose members include 
'automatic life i~prisonment' jurors. since 
voir dire questioping will identify those 
jurors as being '?utomatic life imprisonment' 
jurors, the judgelwill be aware of the number 
of such jurors sitting on the capital jury 
and will be able to give appropriate weight 
to the jury's adv~sory vote on sentence. 

Winick, supra, 37 U. Miami f. Rev. at 852 (footnotes omitted). 

In sum, Florida's statLtory procedure already provides ample 

safeguards against "erroneoUs" failures to impose a death sen­

tence. For this reason, th~ state's interest in an impartial 

jury in the sentencing phas~ is insubstantial by comparison to 

the defendant's constitutiohal right to have an impartial jury 

decide the question of guilt or innocence. 
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( 3) • This Court's decisions preclude reliance on 
residual doub~s about guilt in mitigation of 
sentence. I 

The United states Courtt of Appeals for the Eleventh Circuit, 

in Smith v. Balkcom, supra, 660 F.2d at 580, concluded that -­

regardless of the strength ~f the evidence that death qualified 

juries were predisposed in ~avor of the prosecution -- death 
I 

qualification was not constitutional error because "[t]here is a 

potential benefit to a defe~dant • . which would be lost were 

the jury which found guilt ~ischarged and a new jury empaneled to 

decide punishment. 3 The members of the jury which heard the 

evidence in the guilt phaselmay believe that guilt has been 

proven to the exclusion of • reasonable doubt, "and yet, some 

genuine doubt exists. The juror entertaining doubt which 

does not rise to reasonable doubt can be expected to resist those 

who would impose the • • ~enalty of death. " Id. This 

Court has repeatedly held that the sentencing jUdge should give 

no weight to jury recommend.tions based upon such lingering 

doubts about the defendant's guilt. In Buford v. State, 403 

so.2d 943 (Fla. 1981), this, Court wrote: 

A convicted defenBant cannot be 'a little bit 
guilty. I It is un):"easonable for a jury to say 
in one breath that a defendant's guilt has 
been proved beyon~ a reasonable doubt and, in 
the next breath, to say someone else may have 
done it, so we re~ommend mercy. 

Id. at 953. Accord Burr v.1 State, 466 So.2d 1051, 1054 (Fla. 
I 

1985); Sireci v. State, 399 So.2d 964, 972 (Fla. 1981). This 

holding distinguishes Florida's capital sentencing scheme from 

the Georgia case discussed in Smith v. Balkcom. It is simply 

inconsistent to justify a ststem which impairs the defendant of a 

fair jury in the guilt Phasr of a trial on the basis of a 

3 0f course, it would npt be necessary to empanel a new jury at 
all since in Florida the ju~ge, not the jury, makes the final 
sentencing decision, and copid give less weight to a jury 
recommendation influenced b~ jurors who would never vote to 
impose a death sentence. Npr would this be necessary if the 
court simply empaneled addi~ional alternate jurors as substitutes 
for jurors who were not qua~ified to serve in the penalty phase. 
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"benefit" to which -- as a ~atter of state law -- a defendant in 

a Florida capital trial is ~ot entitled. Since none of the 

reasons which ordinarily support death qualification are applic­

able to Florida's sentencing process, a defendant's constitu­
r 

tional right to trial by an impartial jury surely must prevail in 

the balance. The only othe~ justification the state might offer 

is the administrative and fiscal burden of selecting additional 

I 
jurors for the sentencing p~ase. Even if such fiscal considera­

tions could playa proper role in this Court's constitutional 

analysis, they are insufficient to overcome the defendant's con­

stitutional rights. These $xpenses are slight by comparison to 

those incurred by, for examwle, a change of venue. Furthermore, 

they would be partially, iflnot entirely, offset by a reduction 

in the length of voir dire ~efore trial,and by the increased 

accuracy of jury verdicts, which would reduce the costs of 

appellate review of capitallcases. 

d.� The Right to Trial by an Impartial Jury outweighs 
the State's Ihterest in Death Qualification before 
Trial. 

I

"It� is, of course, settled that a state may not entrust the 
I 

determination of whether a ~an is innocent or guilty to a tri-

I 
bunal 'organized to convict~'" Witherspoon, 391 u.s. at 521. Yet 

this is precisely what hapPfns when we entrust the determination 

of guilt or innocence to a ~eath qualified jury. Death qualifi­

cation undermines the fundakental premise of our jury system:
I 

that the fairest trial is ope before a group fairly and randomly 

chosen from the entire commhnity, which mirrors that community in 

its values and its diversitr- Without compelling reasons, the 

state may not abridge this right. A similar compromise between 

the state's interest and thj right to a trial by a jury 

representing a fair cross s~ction of the community is presented 

I 

in challenges to a prosecutbr's racially motivated use of 

peremptory challenges. The Supreme court has agreed to consider 
r 

I 

I
this issue this Term as wel[ Batson v. Kentucky, Docket NO. 84­

I . 
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6263, cert. granted, 85 L.Ed 476 (1985). Florida's capital
1 

sentencing process makes death qualification before trial 

completely unnecessary. 

¢ONCLUSION 

Thus, petitioner respectfully requests that this court enter 
I 

a stay of his execution sch~duled 7:00 a.m., April 22, 1986, and 

grant the writ so that a new direct appeal may follow. In the 

alternative, Petitioner requests that his conviction and sentence 

of death be vacated. If fa~t resolution is necessary for the 

decision of this Court, petitioner requests that a magistrate be 

appointed to take evidence. 
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