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ARGUMENT 

A.  THE BAR FAILED TO PROVE THAT LOWE 
MISREPRESENTED TO THE INGRAMS THAT THE 
$7,500.00 THEY PAID H I M  I N  JANUARY, 
1983, WOULD BE USED TO OFFSET COSTS. 

In i t s  answer b r i e f ,  t h e  Bar attempts t o  d i v e r t  t h e  Cour t ' s  

a t t e n t i o n  away from the  c e n t r a l  i s sue  i n  t h i s  mat ter ,  i . e  . , the  

r e f e r e e  ' s  erroneous cons t ruc t ion  of the f a c t s  and misappl icat ion 

of the  law. Thus, the  Bar has r a t i o n a l i z e d  the  multi tude of 

e r r o r s  committed by the r e f e r e e ,  as wel l  as i t s  own g la r ing  e v i -  

den t i a ry  shortcomings, by focusing on perceived incons is tencies  

i n  Lowe's defense.  For example, it would have t h e  Court ignore,  

j u s t  as  the  r e f e r e e  erroneously d id ,  Ingram's i n a b i l i t y  t o  d i s -  

t ingu i sh  between c o s t s ,  fees  and r e t a i n e r s ,  when such d i s t i n c -  

t i o n s  a r e  the  l inchpin  of i t s  case agains t  Lowe. Ans.B.pp.14- 

15. The Bar attempts t o  s h i f t  the blame f o r  Ingram's confusion 

t o  Lowe, who a l l eged ly  took u n f a i r  advantage of him. The Bar ' s  

argument is c i r c u i t o u s .  I f  Lowe explained t o  Ingram t h a t  the  

$7,500.00 was f o r  accrued a t t o r n e y ' s  fees  and Ingram did not 

understand t h a t  concept because of h i s  i n a b i l i t y  t o  d i s t i n g u i s h  

between fees  and c o s t s ,  Lowe cannot be blamed fo r  c rea t ing  such 

confusion. 

In  l i k e  manner, the  Bar now claims t h a t  the  o r i g i n  of the 

word " t r i a l "  on the r e c e i p t  Lowe gave Ingram f o r  t h e  $7,500.00 

paid i n  January,  1983, is  of l i t t l e  consequence i n  determining 

Lowe's c u l p a b i l i t y .  Ans . B  .p . l 5 .  A s  long as it appeared t h a t  



Lowe may have wr i t t en  the nota t ion  on the r e c e i p t ,  the Bar deemed 

it s i g n i f i c a n t .  Since it now appears t h a t  Ingram wrote the word 

on the  r e c e i p t ,  the Bar has adopted a d i f f e r e n t  view and claims 

t h a t  "Had nothing been w r i t t e n  on the r e c e i p t ,  it would not a l t e r  

t h e  ruse by which respondent o r i g i n a l l y  obtained the $7,500.00 

from h i s  t r u s t i n g  f r i end  and c l i e n t  on January 1 9 ,  1983." - Id .  

Once again the  Bar has missed the poin t .  The nota t ion  - was 

w r i t t e n ,  and it was wr i t t en  not by Lowe, but by Ingram. As the 

r e f e r e e  c o r r e c t l y  noted, although he f a i l e d  t o  follow through on 

h i s  observat ion,  i f  Ingram wrote the word " t r i a l "  on the r e c e i p t ,  

h i s  c r e d i b i l i t y  would have been se r ious ly  undermined, and with i t  

t h e  Bar 's  case a g a i n s t  Lowe. In l i k e  manner, the  Bar f a i l e d  t o  

address  the  testimony of M r .  Taylor, Mrs. Taylor and Ms. Dyer and 

the r e f e r e e ' s  g l a r i n g  e r r o r  with respect  t o  the o r i g i n  of the  

no ta t ion .1  We suspect t h a t  the Bar ' s  omission was i n t e n t i o n a l ,  

f o r  the only conclusion which may reasonably be reached in  l i g h t  

of such evidence i s  t h a t  Ingram has been l e s s  than candid with 

1 A s  we noted i n  our i n i t i a l  b r i e f ,  the r e f e r e e ,  without a 
t r a c e  of support from the record,  suggests t h a t  the nota t ion  was 
made by the indiv idual  who f i l l e d  out the r e c e i p t ,  i . e . ,  Ms. 
McKee. I n i t i a l  B.pp.14-15. No one, including the  Bar, has made 
t h a t  claim. 



t h e  Bar and t h e  r e f e r e e  i n  h i s  obsess ive  attempt t o  recoup the  

money he paid Lowe f o r  a t t o r n e y ' s  f e e s .  2  

B .  LOWE D I D  NOT CHARGE INGRAM EXCESSIVE 
FEES. 

1. The Sears  Case 

The r e f e r e e  determined t h a t  Lowe charged and c o l l e c t e d  a  f ee  

of $1,400.00 f o r  r ep resen t ing  Ingram i n  a  case  a g a i n s t  Sears  

which s e t t l e d  before  t r i a l  f o r  $2,500.00. Amended Report ,  p.4. 

Lowe i n s i s t s  t h a t  he charged Ingram a  f ee  of $1,000.00 and a l s o  

recovered $500 he had paid out-of-pocket f o r  c o s t s  i n  t h a t  

mat te r .  Although Lowe d id  not present  a  d e t a i l e d  l i s t i n g  of t h e  

c o s t s  he advanced on Ingram's b e h a l f ,  he d id  prove t h a t  cos t  

advances were made. Thus, Ingram admitted t h a t  Lowe had paid t h e  

c o s t s  incurred i n  the  Sears  c a s e ,  including depos i t ion  charges ,  

out of h i s  own pocket.  Tr . I .p .83 .  The Bar ' s  a u d i t o r ,  M r .  

P i z a r r o ,  s t a t e d  t h a t  t h e  disbursement of the  se t t lement  proceeds 

Ingram's v e r a c i t y  i s  f u r t h e r  undermined by M s .  McKee's 
test imony, which was conveniently ignored by the  r e f e r e e .  
Although the  Bar would f ind  so lace  i n  the  f a c t  t h a t  some i n s i g n i -  
f i c a n t  aspec ts  of he r  testimony do not square with  the record ,  
e . g . ,  her  statement t h a t  Ingram f i n a l l y  paid Lowe the  $7,500.00 
i n  June,  1983, when such payment was made i n  January ,  1983, she 
has  s t e a d f a s t l y  maintained t h a t  she t o l d  Ingram a t  l e a s t  a  dozen 
t imes before  he paid t h a t  the  money was f o r  accrued a t t o r n e y ' s  
f e e s .  N e i t h e r  McKee, nor Pa t  Hollman, whose testimony supports  
McKee's, have been shown t o  have any reason t o  f a b r i c a t e  such a  
s t o r y  t o  a s s i s t  Lowe. Their  test imony, as  well  as  the  overwhelm- 
ing  phys ica l  evidence and o the r  testimony presented a t  t he  hear -  
i ng ,  makes p l a i n  t h a t  Ingram knew t h a t  the  money he paid Lowe was 
f o r  accrued a t t o r n e y ' s  f ees  and not f o r  c o s t s .  



of t he  Sears case from Lowe's t r u s t  account indicated the payment 

of $1,000.00 t o  Lowe for  fees and $500.00 for  cos t s .  The Bar had 

ample opportunity t o  r e f u t e  Lowe's claim tha t  $500 .OO of the 

settlement proceeds was used t o  reimburse him for  cost  advances. 

Lowe was cross-examined in d e t a i l  about other  aspects of the  

Bar 's  case but was not asked any questions about the nature or 

the amount of the cost  advances. Lowe should not be made t o  

su f f e r  fo r  the Bar 's  f a i l u r e  of proof.  

2 .  The Veterans Administration Proceeding 

Lowe maintains tha t  he devoted approximately 60 hours to  

researching matters associated wi th  Ingram's Veterans Administra- 

t i o n  claim. Tr.II,pp.21-22. The Bar would have t h i s  Court 

bel ieve t ha t  the referee  wasn't bound t o  accept Lowe's testimony, 

espec ia l ly  since the absence of time records hindered the Bar in  

es tab l i sh ing  the precise  amount of hours Lowe devoted t o  Ingram's 

Veterans Administration claim. Yet, the absence of such records 

does not r e l i eve  the Bar of i t s  burden of proving by c lea r  and 

convincing evidence t ha t  Lowe charged an excessive fee.  Thus, 

the Bar could have inquired of Lowe regarding the nature of the 

research performed, the sources consulted, the l ega l  issues 

involved and the r e s u l t s  achieved. The Bar could have presented 

expert  testimony from an at torney who prac t i ces  in tha t  area of 

the law t o  show t h a t  Lowe did not devote, or should not have 

devoted, t ha t  much time t o  research and preparat ion.  In shor t ,  



t h e  Bar f a i l e d  t o  impeach Lowe's t e s t imony  t h a t  h e  d i d  t h e  work 

and charged a r e a s o n a b l e  f e e  f o r  h i s  e f f o r t s .  

CONCLUSION 

Based upon t h e  f o r e g o i n g ,  and t h e  arguments p r e s e n t e d  i n  t h e  

r e s p o n d e n t ' s  i n i t i a l  b r i e f ,  t h e  Court  i s  urged t o  r e j e c t  t h e  

r e f e r e e  ' s f i n d i n g s  o f  misconduct  and h i s  recommended p e n a l t y .  
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