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(R 46).
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can be. And that is a fully formed, conscious
intent to kill somebody.

There is another way . . . it's called
felony murder. Alright? And felony murder
is that, if I am participating, in the course
of committing a felony, for example, a
robbery, which Mr. James is charged with, and
in the course of that robbery, a person is
killed, than I am responsible or the
perpetrator is responsible for that killing.

That means that I could go inside the 7-
11, and I could rob the cashier, and I could
shoot a gun into the ceiling when I am
leaving. The bullet could ricochet down and
kill you, the clerk. Did I intend to cause
that death? Did I intend to cause that? I
didn't mean to cause it at all. I am real
sorry it happened, but its in the course of a
robbery, therefore, the law says I'm guilty
of first degree felony murder.

You got it? That is important, because I
think the evidence is going to show in this
case that Mr. James is not the individual
that killed Mr. Satey. Okay? 8So, it's very
important. Does anybody not understand that
concept? It's called felony murder. The end
result is the same. It's still first degree
murder.

It's either premeditated murder we got
here, or felony murder we get here. And the
punishment is the same. And the punishment
is the same, two punishments, one of two,
death or life in prison. Alright? Think
about that. And if you have any problems as
we go along, let me know.

Also, that will tie in, there is a law
called the law of principles. Does anybody
have any idea what that is about?

The law of principles says anybody who
aids or assists another person in the
commission of a crime, to whatever degree,
the degree is not important - to whatever
degree, is just as guilty as the person who
committed the crime, just as guilty as the
perpetrator of the crime.

So, I will go back to Mr. Martin, I am
robbing you again. And I have a friend, Mr.
Herd here, who is my getaway driver three
blocks away. I shoot the gun, not meaning to
kill you, but it kills you. Would his
culpability count? He can be charged with
first degree murder because he knew I was
going to rob the store. He is there helping
to rob the store. He is involved in the
felony. Okay? Even though he is three
blocks away, he is guilty under those facts,
if we believe those facts, of murder in the
first degree and robbery, armed robbery.
Does anybody have any problems with that?
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Okay? Think about that, because you will see
that again.

The state continued to educate the jury as to the law of

pfinciples and of felony murder:

For those of you that are new we have talked
about a few items that may come up during the
course of this trial, one of those being how
we arrived at this conclusion of murder in
the first degree. We talked about
premeditated murder, and also, we discussed
previously felony murder, the killing of an
individual in the course of a felony, such as
robbery.

We arrive at the same conclusion; only there
are two ways of doing it. Both of those are
first degree murder; both of those have
logical theories you come to in arriving at
that conclusion. If you believe the evidence
shows that, we will get to the second phase.
Alright?

Is there anybody who does not understand the
law there, arriving at the same conclusion?
We also talked about principles, teamwork,
principles. If I aid and assist you in the
commission of a crime, to whatever degree, if
I knew you were going to commit that crime, I
am a principle and I am equally responsible
for the conduct that you exhibit.

(R 79,80).

And, of course, I guess you could say that
during one of these episodes your conduct is
my conduct, and my conduct is yours, because
we are working toward a common goal, whether
it's a robbery or homicide or whatever the
crime be,

(R 81).
Finally, there is the state's closing argument. The state
argued as follows:

S0, how do we show, what is the
responsibility of Mr. James for these crimes?
We need to look at what we have talked about
time and time again. But it's very
important, and that is the law of principles.
And that is what I call the teamwork theory.
If two or more persons help each other commit
a crime or attempt to commit a crime, and the
defendant is one of them, now, the defendant
in this case is Davidson Joel James, he must
be treated as if he had done all of the
things that the other persons or person did,
if Davidson Joel James knew what was going to
happen, intended to participate actively, or
by sharing in an expected benefit and
actually did something by which he intended
to help commit the crime. Help means to aid,
plan or assist.

What that is saying is that the conduct of
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Larry Clark is the conduct of Davidson James

visa versa. Davidson Joel James is

accountable for everything that Larry Clark

did inside the A-1 Decal Shop, if you believe
that Mr. James aided, assisted or helped

Larry Clark.

And remember Monday we talked about it.
gave you an example of: I am going in to rob

I

the 7-11 and you are seated out in the car

three blocks away. You are guilty of armed
robbery. And if I carry a gun, and you are
the getaway driver, you are guilty of armed

robbery with a firearm. That's the
application of the law of principles.

(R 495-96).

In the penalty phase, the trial court instructed the jury

with regard to Enmund.

You need to find whether Davidson Joel James
killed Dorothy Satey or attempted to kill

Dorothy Satey or intended that killing take
place, or intended that a lethal force would

be employed.

In charging the Jjury the court specifically stated:

In determining this, you will rely on the
same evidence that you heard in the first
phase of this trial. You will use the same

rules for deliberation that you were given in

the first instructions, and weigh the
evidence in the same manner.

This Court's review of the Enmund question relied both on

the jury finding which was infected by the theory of imputed

liability ("[t]he jury could reasonably infer .

.")'

own pre-Enmund case law of imputed intent, holding:

[wle next observe that it is clear that
this entire episode was a joint operation by

James and Clark. The jury found that James
met the Enmund test. Although CLark did the

actual killing, James was present and
actively participated inn the events.

In
such a situation we have held that who is the

actual killer is not determinative because

each participant is responsible for the acts

of the other. Hall v. State, 403 So.2d 1321

(Fla. 1981). . . .

James v. State, 453 So.2d 786, 791-2 (Fla. 1984).

and on its

This Court's pre-Cabana opinion is thus lacking in the

necessary appraisal of the individualized "personal

responsibility" and moral guilt of the defendant",

Enmund v. Florida, 458 U.S. 782, 801 (1982).

"The focus must be on his culpability,
for we insist on 'individualized

required by

consideration as a constitutional requirement
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in imposing the death sentence.' Lockett v.
Ohio, 438 U.S. 586, 605 (1978) (footnote
omitted), which means that we must focus on
'relevant facets of the character and record
of the individual offender.' Woodson v. North
Carolina, 428 U.S. 280, 304 (1976)."

Id. at 798.

While the Supreme Court in Cabana held it was within the
province of the federal courts to review the sufficiency of
evidence under Enmund, federalism and comity considerations
counseled that the issue be presented to the state courts in the
first instance. Id. at 4109. Mr. James urges this Court to
carefully consider his individual culpability in the killing
which doesn't come close to that deserving the punishment of
death.

No party involved in this case, and no Court reviewing this
case, has ever contended anything but that it was the co-defendant
Clark, and not Mr. James, who carried a weapon and committed the
killing of Mrs. Satey. The state admitted as much from the
beginning of the trial, and this Court has so found. James v.
State, 453 So.2d 786, 789, 791-2 (Fla. 1984).

The only basis for determining that James had an intent to
kill was to infer that intent by referring to James' continued
presence at the scene after Mr. Satey was shot. Id. The record
reflects that James stood by motionless, doing nothing. (R 1134,
Exhibit P, page 52)

Clearly, then, under Cabana and Tafero, the Jjury's Enmund

findings cannot and should not have been relied upon by this
court.

In addition to the major changes in the law wrought by
Enmund it is imperative that the court take notice that
several facts upon which it based its opinion were erroneously
found. Appellate counsel neglected to point out these
descrepancies to the court in the motion for rehearing. First
and foremost, the court found, in holding that two separate
robberies occurred that "Evidence showed that some money had been
taken from the office where Mrs. Satey's body was found." James,

453 So0.2d 786 n.7. This crucial point is incorrect. Mrs,
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Satey's body was not found in the office. She was found at the
other end of the building by the bathroom in the residence
portion of the building. (Exhibits 0, P, Q, R, R 167,168,
R 1080). Officer Fletcher testified, "The lady that got killed,
was in the bathroom at the time lying right in front of the
bathroom."” (R 1080). Officer Johnson notes, "I worked my way
back to the south portion of the building where I observed other
fire department personnel tending . . . to Mrs. Satey." (Exhibit
M, page 5). "Satey told me . . . his wife . . . had gone to the
bathroom, which is located in the living quarters in the rear,
south portion of the building." (Exhibit M, page 5). Then there
is the testimony of Officer Reynolds. "The location is a very
large crime scene itself., We're talking almost like a warehouse,
because where his wife, Mrs. Satey, had been shot was a different
location in which Mr., Satey was shot. It took time to walk from
the side door to the bathroom in back. And even more time from
the back to the office."™ (R 1241), "Mr. Yokum then went back . .
or attempted to go through the shop, which was very cluttered
and found Mrs. Satey in the back." (Exhibit N, page 5 - Officer
bowns). The robbery took place, "out front at the north" end of
the building, in the "northwest side of the building."™ (R 1080).

It is therefore clearly established by the record Mrs. Satey
was nowhere near the front office where the robbery took place.
It is also clear that when Mrs. Satey was shot only Clark , who
all parties admit was the actual killer, was in the back with
her. It is clear that Clark went to the back of the building
where Mrs. Satey was shot. It is equally clear the other
individual went to the office, and on the way took the phone away
from Mr. Satey. (R 1132).

Based on the court's determination that Mrs. Satey was

killed in the office it found that a second robbery occurred, to

satisfy State v. Hegstrom, 401 So.2d 1343 (Fla. 198l). This is a

clearly erroneous ruling based on a misinterpreted fact. Mr.
James' sentence is therefore unconstitutional.

More important however is the fact the court inferred
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that James was present when Mrs. Satey was shot. James could not
have even heard the shot. Mr. Satey, who was between the office
and the residence quarters, has stated more than once that he
heard no more shots after the two were fired at him. (R 428,
1132, Exhibit M, page 9). "He added that he never heard any gun
shots other than the two that were discharged into him."

(Exhibit 1, page 9). "And while he was in the office calling for
help, he heard this side door go down and he heard his wife
moaning, but never did hear any shots." (R 1132). It is clear
that the court's conclusion on the Enmund claim was colored by
the misconception that the shooting took place in the office in

1
James' presence.

1The court has also misinterpreted another fact which may
also have affected its Enmund considerations. The court has been
led to believe that Mrs. Satey was an invalid in a wheelchair.
That is not true. She was not an invalid and she was not
confined to a wheelchair. "My wife was a semi-invalid. She had
fell (sic) in the plant and bruised her hip and she was moving
around in a typist's chair." (Exhibit P, page 14).

Question: Was she confined to a

wheelchair?

Answer: No. I rolled her in the chair when
I would take her to the bedroom.

Question: Prior to that time she wasn't an
invalid or immobile in any way was she?
Answer: No.

Question: So she was suffering at that
point from a temporary hip injury?

Answer: That's correct.

(Exhibit P, pages 15-16).

The court can note trial exhibits reflect the typist chair
was in fact still in the front office after the killing. (See R
Exhibit 3, picture of the office). There are no chairs by Mrs.
Satey. Mrs. Satey was found in the hall by the bathroom.
Indeed, the police report indicates that Mrs. Satey walked from
the bedroom toward the dining area and was shot in the hall by
the doorway. (Exhibit Q). Neither the court nor the trial court
in its findings was disabused of the notion that Mrs. Satey was
not "a wheelchair bound woman, powerless to escape or resist."”
James, 453 So.2d at 794. Appellate counsel should have
responded here and corrected the court's notion.
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This court in James v. State, 453 So.2d at 786 stated that

"the jury could reasonably infer therefore that James by his
continued presence intended or contemplated that lethal force
might be used or that life might be taken."™ The court further
found that the jury "had been fully instructed on felony murder
during the first portion of the trial, and, during the penalty
instructions, the court told the jury it could rely on the
evidence presented previously." 453 So.2d at 792. The court then
proceeded to determine that this entire episode was a Jjoint
operation by James and Clark.

In such a situation we have held that who is

the actual killer is not determinative

because each participant is responsible for

the acts of the other.

The court cited Hall v. State, 403 So.2d 1321 (Fla. 1981).

The court's reliance on Hall v. State is misqguided at this point

and time. Hall was decided pre-Enmund and it is precisely the

fact pattern in Hall that Enmund was meant to correct. 1In Hall
the court determined that Hall and his partner Ruffin did
everything together. They planned a robbery were present at the
assault and death of the victim. The court held that jury could
have found that the criminal acts were the result of a common
scheme. The court noted that the law of principle applied in
this situation and that an aider and abetter is responsible for
all acts committed by his accomplice in the furtherance of the
criminal scheme.

It is essential to note that the United States Supreme Court
has granted certiorari based on Enmund in companion cases which
present the question whether a non shooter "who neither
verbalized intent to use deadly force nor actually committed a

killing" may be executed. Tison v. Arizona, 690 P.2d 755 (Ariz.

1985) and Tison v. Arizona, 690 P.2d 747 (Ariz. 1985); cert.

granted, 54 U.S.L.W. 3561 (Feb. 24, 1986). This is the precise
question in the instant case.
Because this issue is now pending before the United States

Supreme Court in Tison v. Arizona, this Court should stay
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petitioner's execution pending its final resolution by that
Court.
C. THIRD GROUND FOR RELIEF

THE STATE VIOLATED BRADY v, MARYLAND AND
PETITIONER'S CONSTITUTIONAL RIGHT TO DUE
PROCESS AND TO A FAIR TRIAL UNDER THE FIFTH,
SIXTH, EIGHTH AND FOURTEENTH AMENDMENTS BY
WITHHOLDING EVIDENCE WHICH WOULD HAVE NEGATED
THE GUILT OF PETITIONER.

Lastly, the court was of the notion that counsel could have
obtained a court order to obtain the files of the "juvenile"
picked out of the photo pak by Mr. Satey. What was either not
brought to the Court's attention, or overlooked in its decision
was that that task would be simply impossible since the state
declined to make the name of the juvenile available to defense
counsel., Counsel for the defense made several motions under
Brady for specific and general discovery. Counsel specifically
asked for the name of the gentleman that Mr. Satey picked out of
the first photo pak. (R 144-147, 663, 692).
The importance of that picture cannot be measured. Mr.
Satey specifically picked picture number five out of the first
photo pak. The "juvenile" was identified by Satey as being
Clark's partner. James is not the picture depicted in picture
number five.
Satey says the first time he saw the photo pak was the first
night he stayed in the hospital. (Exhibit P, pages 23-24). And
he recognized the "robber".
Question: Okay. These approximately ten or
so polaroid photographs that you were shown
the first time in the hospital, did you
recognize any of the people in those
photographs?
Answer: The first time, yes.
Question: And who did you recognize?
Answer: I recognized the guy that calls
himself Robert.

(Exhibit P, pages 24-25).
Question: Okay. So one person without your
glasses you were able to pick out the person
named Robert?
Answer: Well.
Question: Is that right?
Answer: That was a recent picture of the

guy that calls himself Robert.
Question: Okay. Without your glasses you
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were able to pick out Robert?

Answer: Uh-huh.

Question: 1Is that right? And I assume you
picked out Robert and you told the police
that that's the guy that was known as Robert,
the fella that worked for you that day?
Answer: That's correct.

Question: Okay. And there was another
picture in there which you said, without your
glasses, may have had a resemblance to the
other person who was Clark; was that right?
Answer: That's correct.

(Exhibit P, page 26).

Officer B. D. Fletcher affirms this identification.

(R 1099).

Question: When you showed that to Mr.
Satey in the hospital it was obviously on
October 31, 19812

Answer: Yes, it was in the early morning
hours.

Answer: I asked him to look through these
photographs and see if he could see either
one or either of the men that were involved
in the robbery.

Question: What did Mr. Satey do?

Answer: He looked at them.

Question: And for long of a period of time
did he view those photographs before making
any statement with regard to any of the
persons depicted in any of the photographs?
Answer: Two or three minutes.

Question: At the end of those two or three
minutes what were his, as best you can
recall, precise words with regard to any of
the persons depicted in the photographs?
Answer: He looked at the third picture and
at the fifth picture and said it looks 1like
them.

(R 1100-1102).

Finally there is an additional confirmation of positive

identification in the deposition of Mr. Satey.

Question: So you did point out two pictures
in the first group, one of which you were
sure was Robert, the other which you thought
was Mr. Clark?

Answer: Correct.

(Exhibit P, page 55).

At trial however, Mr. Satey can no longer remember

picking

out picture number five out of the photo pak.

(R 393). Mr.

Satey instead states that he picked the picture of Robert Gibbs

on November 10, 1981, ten days after he was shot. (R 396).

There is an inconsistancy here as well. The following dialogue

took place at Mr. Satey's deposition.
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Question: Okay. Might there have been a
third photo pak later in which you positively
identified Robert?

Answer: 1 can't, uh~uh, it could have been.
Question: That was the way a phrased the
question. You said you weren't sure that's
why I asked whether it might have been.
Answer: Yeah, because I know that when I
woke up I was, uh, coherent, not incoherent.
Question: Okay, actually I'm talking about
something like about ten days after the
shooting, the third photo pak?

Answer: No, no, no, ten days I wasn't even
there.

Question: Well were you shown any photo paks
then after you were out of the hospital in
which you might have identified Robert?
Answer: Not that I know of.

(Exhibit P, pages 55-56).

Although there are names that appear on other pictures on
the photo pak, (See R 22 and 24), the police and the state
contended they did not know the name of the person in the photo
pak picture number five. (R 1088). 1It should be noted that in
the trial of Larry Clark, Mr. Satey also changed his story.
(Exhibit R).

The fundamental importance of the picture is made clear by
trial counsel's argument at guilt phase. His concluding
statement was that the jury should convict "the person in that
picture.” (R 534). Without the picture, the defense of mistaken
identity was rendered useless, and the argument rendered
meaningless.
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