
The prosecutor's opening salvo was an argument that the jury 

should rely on the expertise and judgment of the State, rather 

than its own assessment of the evidence, in deciding whether the 

appropriate sentence was life or death: 

This proceeding which we have at this stage 
of a murder trial is always a difficult one. 
And I am sure, it applies, likewise, to 
everyone concerned. Don't think that anyone 
at any time takes it lighter than anyone 
else, by any means. 

It is a decision which is made after a lot 
of thought on your part concerning guilt or 
innocence. And it is a decision which the 
State has to make in order to determine 
whether or not to go forward with this 
proceeding and the request that the State 
would make. And it is always a difficult 
decision. It is not taken flippantly or 
without a careful analization [sic] of all 
the circumstances involved. 

In fact, in the thirteen years which I have 
been in this position, in over a hundred 
thirty-nine, forty cases of this magnitude 
that I have been associated with, its only 
been on four, and now five occasions which 
have come to the conclusion that this stage 
of the proceedings is one in which the State 
must come before you and to argue the 
aggravating circumstances that the State 
feels is necessary in this particular 
situation. 

(Tr. 855-56, emphasis added). This argument was wholly irrele­

vant to any issue to be tried in the penalty phase, and was based 

completely on nonrecord "evidence." It was an intentional and 

flagrant invitation to the jury simply to adopt the prosecutor's 

expert jUdgment that death was the proper sentence. This argu­

ment rested upon a "proportionality review" which was not part of 

the evidence submitted to the jury, and which neither the defen­

dant nor his counsel had any means to rebut. 

To add credibility to his demand for the death penalty in 

this case, the prosecutor argued, "I think all of us share that 

same understanding because most, and I should say not even most, 

but the majority of homicide, capital punishment type cases, do 

not come to this stage, or they should not be at this stage" (Tr. 

857). 

The prosecutor ended, as 
1 

death based upon his personal 

he began, with an 

evaluation of the 

argument for 

defendant's 
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cUlpability. His final remarks, reflecting the rising passion of 

his summation, made patent what he had only strongly implied 

before: 

This crime is the most heinous, atrocious 
and evil and cruel crime that I have known. 
And believe me, these days, murder becomes 
something which really is something that 
doesn't bother us any more. Doesn't bother 
me. But not this. Not this one. 

(Tr. 886). The meaning was clear: in the opinion of this reason­

able, experienced prosecutor, a man all but indifferent to 

murder, "there is only one conclusion" for the jury to reach in 

the penalty phase (Tr. 886). As the prosecutor said, "if that is 

the way it is handled all of the time, that is the way it is 

handled. If that is what it calls for, that is what it calls 

for" (Tr. 886). 

The prosecutor's argument was not merely inflammatory and 

irrelevant to the law and the facts, it also expressly 

transcended constitutional boundaries. The prosecutor claimed 

that the jury could infer from Mr. Harich's exercise of his 

constitutional rights to remain silent and to consult an attorney 

that the murder was motivated by a desire to avoid lawful arrest: 

Even when it showed up in the papers, his 
first reaction was not to call the police 
and assist them in their investigation. His 
first reaction was to call a lawyer. 

(Tr. 871). From that, "[w]e know his intent was not to be appre­

hended, and therefore, another aggravating circumstance was com­

mitted with the intention of avoiding detection or from escaping 

of any possible custodial situation" (Tr. 871-2). Apart from the 

specious logic of inferring a motive for a homicide from acts 

which supposedly evince a desire to avoid responsibility for the 

homicide, this argument is constitutional error of the first 

magnitude. The exercise of the right to consult an attorney and 

to remain silent cannot be used against a criminal defendant at 

all. Surely, the exercise of these fundamental rights cannot be 

transformed into an aggravating circumstance under Florida's 

narrow and carefully constructed statutory scheme. This error, 

without further discussion, warrants forceful condemnation, 
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reversal of the death sentence, and a resentencing before a jury 

uncontaminated by this kind of outrageous misconduct. 

The comments on the defendant's exercise of the right to 

remain silent were not limited to the penalty phase closing 

argument. During his summation in the guilt or innocence phase 

of the trial, the prosecutor referred even more explicitly to the 

defendant's post-Miranda silence (Tr. 670). 

The prosecutor reinforced the impression that Mr. Harich's 

exercise of his constitutional rights was improper or incrimi­

nating by contrasting the procedural safeguards afforded to the 

defendant with the safeguards offered the victim: "Carlene 

didn't get the opportunity to be evaluated by a psychologist. 

She didn't have the opportunity to let her side be heard. 

Carlene will not return to society in twenty-five years" (Tr. 

884) • 

The prosecutor's improper remarks concerning the right to 

remain silent and to consult with counsel were not, however, the 

last of the prosecutor's efforts to misinform the jury about the 

law they were to apply. Although the prosecutor was well aware 

that the Florida state legislature had determined, as had almost 

every State and the United States Supreme Court, that the defen­

dant's age was a circumstance to be considered in mitigation, he 

argued to the jury: 

The age of the defendant. I think the 
testimony, at least the appearance, would 
show that the Defendant is probably twenty­
three years old, maybe twenty-two, at the 
time of this occurrence. That, we would 
show, is not really a mitigating circumstance 
since our common knowledge and our experience 
shows us that most crimes are committed by 
people in the eighteen to twenty-five year 
range. 

(Tr. 863, emphasis added). There was no evidence for this asser­

tion, other than the "expertise" of the elected prosecutor. As 

important, though, it contradicts the theory which guided the 

legislature in drafting the capital punishment statute, which is 

that younger persons should be punished less severely than older 

ones because they are less likely to understand and reflect on 

the consequences of their acts. The prosecutor was not saying 
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that the jury should give little weight to the mitigating circum­

stance in this case. Rather, he was arguing that the jury was 

free to discard this part of the statute entirely, since it was, 

in his opinion, and based upon his personal knowledge of facts 

outside the record, "not really a mitigating circumstance." In 

fact, as the prosecutor told the jUdge during the charge con­

ference during the penalty phase: "That should be an aggravating 

circumstance rather than a mitigating" (Tr. 851). This prose-

cutor's personal view of the validity of a statutory mitigating 

circumstance was simply not relevant; when he expressed that 

opinion to the jury he intentionally induced the jury to ignore 

an essential part of the law governing its penalty phase delibe­

rations. 

The prosecutor repeated this ploy when he discussed the 

statutory mitigating circumstance that the defendant's ability to 

conform his conduct to the law at the time of the offense was 

substantially impaired. Although the psychologist who examined 

Mr. Harich concluded, based upon a "reasonable psychological 

certainty" that Mr. Harich's ability to conform his conduct to 

the law at the time of the offense was substantially impaired 

(Tr. 821), the prosecutor responded: 

I remind you on that particular point that 
the doctor stated that in her opinion the 
defendant was sane. That not only was he 
sane, but at the time, I actually read a 
quote to her which she agreed with, from her 
report, was that it was her opinion that he 
was not suffering from any disease or defect 
of the mind such that he was unable to know 
and appreciate the consequences of his 
behavior and know that it was wrong. So that 
Dr. McMahon, without a doubt, has testified 
that he knew the difference at the time of 
the crime, of right and wrong, and he could 
understand the nature and consequences of 
his act. So that the mitigating 
circumstance, I would submit to you, is not 
applicable. 

(Tr. 862). This argument intentionally misled the jury. The 

"substantial impairment" mitigating circumstance is not equiva­

lent to legal insanity. An insane defendant, one who does not 

appreciate the difference between right and wrong, will never get 

to the penalty phase of a capital trial. He or she must be 
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acquitted. "Substantial impairment" addresses the broader ques­

tion of the defendant's ability to conform his conduct to his 

knowledge of right and wrong. Although many states adhere to 

this broader insanity defense, under Florida law, the two con­

cepts are distinct. The prosecutor's argument was therefore 

unresponsive, and served only to misinform the jury about the 

law. In fact, Dr. McMahon had expressly and without rebuttal, 

opined that Mr. Harich's ability to conform his conduct was 

substantially impaired, the exact words of the statute. The 

state misinterpreted her testimony and the statute. 

There was evidence in mitigation, although as we will show 

in post-conviction proceedings, competent counsel would have 

offered much more. The prosecution's strategy was not to attack 

this evidence directly, but to discredit it by misinforming the 

jury about its legal significance. In addition, he offered his 

personal opinion about the severity of the offense. 

The prosecutor also invoked the testimony of Investigators 

Vail and Burnsed to prove an aggravating circumstance listed 

nowhere in Florida's capital punishment statute. The Florida 

Supreme Court has already recognized that their testimony should 

not have been admitted in the penalty phase of the trial or the 

guilt or innocence phase. State v. Harich, 437 So. 2d (Fla. 

1984). The prosecutor skillfully exploited this testimony to 

besmirch the defendant's general character. After reviewing Mr. 

Harich's testimony in the guilt or innocence phase, and the 

testimony of Vail and Burnsed offered to corroborate Officer 

Wall's account of his conversation and to discredit the defen­

dant's testimony concerning his loss of memory, the prosecutor 

discussed the defendant's truthfulness, not in connection with 

any particular facts in issue, but with his character: 

Now is that an assumption we can make in 
this case? That we can assume that the 
Defendant is and was, on December the 11th of 
1982 [sic] telling her the truth? When we 
look back over the other opportunities that 
the defendant has had to tell the truth, he 
has not done so. He has not done so. And so 
the character comes into serious question. 
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(Tr. 870, emphasis added). Earlier, the prosecutor had 

explained: 

.•. today, you heard evidence which goes to 
the character of the Defendant or which may 
go to the aggravating or mitigating 
circumstances. And this is particularly 
important because today you heard additional 
evidence which you had not heard prior to 
your decision on innocence and guilt. 

What you heard was some evidence 
concerning the character of the Defendant. 

(Tr. 865). This crucial "new" character evidence was the 

impeachment testimony of vail and Burnsed, which the prosecutor 

went on to argue showed that Mr. Harich had not been truthful 

when he denied having any memory of the offense. The prosecutor 

included this argument based upon "character" in the midst of his 

summary of aggravating circumstances, intentionally leading the 

jury to believe that Vail and Burnsed's -- as we now know -­

inadmissible testimony was firm proof of an aggravating circum­

stance: bad character. The State relied on this same theory on 

appeal: 

We would submit that it was not in fact 
impeachment testimony, it was testimony going 
to the defendant's character, which is 
allowed under 921.141. 

* * * * 
The State under 921.141 is limited to the 
aggravating circumstances and also items or 
evidence that goes to the nature of the crime 
or the character of the defendant. Before a 
trial jUdge can impose the death sentence, he 
has got to look at the totality of everything 
that happened, all the circumstances, and we 
would submit that the trial court permissibly 
looked at this as going to the character of 
the defendant ...• 

(Transcribed from tape of oral argument, provided by this Court.) 

The United States Supreme Court has said that arguments such 

as the one in this case, which misinform the jury and distort the 

delicate balancing process created by the legislature in a capi­

tal sentencing law, are "intolerable". Caldwell v. Mississippi, 

105 S. ct. 2633 (1985). But long before Caldwell, the courts had 

condemned the kind of arguments the prosecutor made here. The 

death sentences which they improperly produce must be set aside 

unless it is possible to say with confidence that the improper 
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argument had "no effect" on the sentencing decision. The trial 

court expressly relied in its Findings upon the jury's decision, 

which was tainted by inflammatory, improper, and most of all, 

inaccurate statements about the law and the evidence. Caldwell 

requires a new sentencing in this case. 

Mr. Harich's appellate counsel did include a challenge to 

the prosecutor's penalty phase argument in his brief, but he 

never addressed the serious and fundamental errors discussed 

above. This omission deprived this Court of meaningful guidance 

in its review of Mr. Harich's sentence and concealed prejudicial 

violations of the Constitution. 

IV. LEGAL BASIS FOR WRIT 

FIRST GROUND FOR RELIEF 

A.� MR. HARICH'S EXECUTION MUST BE STAYED PENDING DECISION 
IN LOCKHART v. MCCREE. 

Mr. Harich's entitlement to a stay is controlled by Adams v. 

Wainwright. As in Adams, Mr. Harich's jury underwent the death 

qualification process and as in Adams that process did not result 

in the excusal for cause of prospective jurors. Adams, 11 F.L.W. 

at 79. As in Adams, Mr. Harich's attorneys failed to preserve 

the claim at trial or on direct appeal. The United States 

Supreme Court, after initially denying a stay, ultimately stayed 

Adams' execution based on Lockhart. A stay is appropriate here. 

As discussed above, the United States Supreme Court stayed 

Adams' execution solely on the basis of the "process" challenge 

to death qualification: Although veniremembers were excused 

peremptorily in Adams, such excusal was not an issue presented to 

the United States Supreme Court in the application for stay or in 

the certiorari petition. See Appendices A, B. Although the 

peremptory challenge aspect of the Lockhart claim was presented 

to this Court in Adams, the argument was not pursued in the 

United States Supreme Court. This point bears repeating: The 

sole basis of the Supreme Court's stay in Adams was the "process" 

aspect of the Lockhart claim. 
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Adams is not the only case in which the Supreme court 

granted a Lockhart stay even though no veniremembers were 

excluded for cause. In Moore v. Blackburn, 774 F.2d 97 (5th Cir. 

1985), stay granted, 106 S. Ct. (1985), the Supreme Court 

granted a stay even though no jurors were excused for cause. 

This is clear from the voir dire transcript in Moore. See 

Appendix E. 

The Adams and Moore cases cannot be separated from those 

cases, such as Johnson and Kennedy, involving the actual excusal 

of jurors for cause. Both types of cases depend on the constitu­

tional acceptability of the death-qualification process, and thus 

both� types of cases must be held pending Lockhart. 

B.� THERE IS NO PROCEDURAL BAR TO CONSIDERATION OF THIS CLAIM; 
IN ANY EVENT, ANY PROCEDURAL OBSTACLE WOULD NOT DIMINISH 
THE NEED FOR A STAY. 

The United States Supreme Court's actions in granting stays 

in Lockhart cases have made clear that procedural defaults will 

not preclude a stay of execution. The Court has granted stays in 

postures of procedural default and in cases raising the Grigsby 

claim in successive habeas petitions. The Adams case is only the 

most recent example of this. 

Willie Celestine, a death row inmate in Louisiana, did not 

raise the Grigsby claim in his first petition for habeas corpus 

relief. When he attempted to bring the issue in a successive 

petition, the district court denied relief. Memorandum Ruling at 

2-3,� 5-6, Celestine v. Blackburn, F. Supp. (W.D. La. 

Sept. 19, 1985). See Appendix G. The Fifth Circuit affirmed: 

The sole issue raised in the present petition 
is based upon the exclusion of potential 
jurors because of their expressed inability 
as a� matter of conscience to consider impo­
sition of the death penalty. Witherspoon v. 
Illinois, 88 S.Ct. 1770 (1968). The claim is 
that� a jury from which are excluded those 
persons who are conscientiously opposed to 
the death penalty violates the right to an 
impartial jury at the guilt or innocence 
phase of the trial. The theory is that per­
sons� opposed to the death penalty are less 
likely to convict, and persons who are not 
opposed to the death penalty are more likely 
to convict. Grigsby v. Mabry, 758 F.2d 226 
(8th� Cir. 1985), petition for cert. filed sub 
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nom. Lockhart v. McCree, 53 U.S.L.W. 3870 
(U.S. May 29,1985) (No. 84-1865). 

Petitioner explains the failure to raise this 
issue in his earlier petition for habeas 
corpus on the ground the Grigsby case had not 
yet been decided. Until the Grigsby decision 
and the Supreme Court's stay of execution 
pending decision on the petition for 
certiorari, the contention is that the law 
had been settled that a jury from which had 
been excluded those who have conscientious 
scruples against the death penalty was never­
theless competent to decide the issue of 
guilt or innocence. 

The immediate issue before the Court is 
whether a certificate of probable cause 
should be granted to allow the full consid­
eration on appeal of petitioner's contention. 
This Court has just spoken definitively to 
this issue in the case of Sterling Rault, Sr. 
v. State of Louisiana, No. 85-3281, decided 
September 13, 1985. Because this opinion has 
not yet been published, we quote in full the 
Court's disposition of the contention: 

[The] claim is that the exclusion of 
potential jurors who were excludable 
under Witherspoon v. Illinois, 88 
S.Ct. 1770 (1968), because of their 
inability to consider imposition of 
the death penalty, denied him the 
right to a cross-sectional jury at 
the guilt stage of the trial and 
subjected him to a panel unfairly 
biased in favor of the prosecution, 
all as held in Grigsby v. Mabry, 758 
F.2d 226 (8th Cir. 1985), petition 
for cert. filed sub nom. Lockhart v. 
McCree, 53 U.S.L.W. 3870 (U.S. May 
29,1985) (No. 84-1865). 

This theory has repeatedly been 
rejected by this Court and has been 
held not to justify our granting of 
a certificate of probable cause. 
Watson v. Blackburn, 769 F.2d 1055, 
1056 (5th Cir. 1985); Knighton v. 
Maggio, 740 F.2d 1344, 1346, 1351 
(5th Cir.), petition for stay of 
execution and petition for writ of 
certiorari denied, 105 S.Ct. 306 
(1984) . 

Accordingly this claim does not 
warrant our issuance of a certifi­
cate of probable cause. (Unrelated 
footnote omitted). 

The application for a certificate of 
probable cause to appeal the denial of habeas 
corpus relief under 28 U.S.C. [Section] 2254 
and the motion for a stay of execution are 
denied. The appeal is dismissed. 

Celestine v. Blackburn, F.2d , No. 85-6445, slip op. at 

4-5 (5th Cir. 1985). See Appendix G. However, the United States 
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attach to the state's countervailing interest, which, as we show, 

is negligible, because of the sentencing procedure used in 

Florida but not in Arkansas. 

This Court, after full consideration of the record, should 

set aside Mr. Harich's conviction and order that he be given a 

new trial. 

Claims II and III. Petitioner seeks a stay of execution so 

that he can pursue a new appeal. If necessary to prove his claim 

of ineffective assistance of appellate counsel, he also requests 

an evidentiary hearing by special magistrate or otherwise to 

resolve any disputes as to issues of fact. Finally, Petitioner 

seeks the vacation of his convictions and sentences. 

Respectfully submitted, 
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