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IN THE SUPREME COURT 
STATE OF FLORIDA 

ALANDER CRAPPS, 

Petitioner, 

VS. 

STATE OF FLORIDA, 

Respondent. 
/ 

CASE NO: 68,485 

PETITIONER'S BRIEF ON JURISDICTION 

PRELIMINARY STATEMENT 

The Petitioner was the Defendant in the trial court and 

the Appellant in the District Court of Appeal. He will be 

referred to as the Petitioner in this Brief. The Respondent, 

State of Florida, will be referred to as the State. The 

Appendix contains a copy of the Opinion of the First District 

Court of Appeal as well as a copy of the trial court's Order 

finding the Defendant to be an habitual offender. Reference 

to the Appendix will be designated by "A" followed by the 

appropriate page number. 



STATEMENT OF THE CASE AND FACTS 

The Opinion of t h e  D i s t r i c t  Cour t  o f  Appeal i n  t h i s  case 

v e r y  a d e q u a t e l y  summarizes t h e  e s s e n t i a l  f a c t s  n e c e s s a r y  fo r  

d e t e r m i n a t i o n  of  j u r i s d i c t i o n  i n  t h i s  Cour t  and P e t i t i o n e r  

a d o p t s  t h e  same as  h i s  S t a t e m e n t  of t h e  C a s e  and F a c t s .  



SUMMARY OF THE ARGUMENT 

The D i s t r i c t  Cour t  of  Appeal i n  t h i s  c a s e  has  upheld  t h e  

t r i a l  c o u r t ' s  r e l i a n c e  upon t h e  f i n d i n g  t h a t  t h e  Defendant  was a n  

h a b i t u a l  o f f e n d e r  i n  j u s t i f y i n g  a  d e p a r t u r e  from t h e  g u i d e l i n e s  

recommended s en t ence .  The r e c e n t  c a s e  of V ickna i r  v.  S t a t e ,  

So. 2d - , 11 FLW 574 ( F l a .  5 t h  DCA, March 14 ,  1 9 8 6 ) ,  ha s  h e l d  

t h a t  h a b i t u a l  o f f e n d e r  s t a t u s ,  by i t s e l f ,  i s  n o t  a  s u f f i c i e n t  

r e a s o n  t o  d e p a r t  from a  recommended g u i d e l i n e s  s en t ence .  The 

c o u r t  i n  V ickna i r  a l s o  no t ed  t h a t  a  d e p a r t u r e  based upon r e a s o n s  

s i m i l a r  t o  t h e  de t e rmin ing  f a c t o r s  under t h e  h a b i t u a l  o f f e n d e r  a c t ,  

e . g . ,  t h a t  a  de f endan t  h a s  shown by h i s  a c t i o n s  t h a t  h e  i s  

@ 
i n h e r e n t l y  dangerous  and s o c i e t y  must be p r o t e c t e d  by a  s u f f i c i e n t  

p e r i o d  o f  i n c a r c e r a t i o n ,  i s  l i k e w i s e  n o t  a  c l e a r  and conv inc ing  

r e a s o n  f o r  d e p a r t u r e .  

There i s  t h u s  e x p r e s s  and direct  c o n f l i c t  between t h e  

two c a s e s  which should  be r e s o l v e d  by t h i s  Cour t .  



ARGUMENT 

THE DECISION OF THE DISTRICT COURT OF APPEAL I N  
HOLDING THAT THE TRIAL COURT PROPERLY RELIED UPON 
THE HABITUAL OFFENDER STATUS I N  DEPARTING FROM 
THE RECOMMENDED GUIDELINES SENTENCE I S  I N  DIRECT 
AND EXPRESS CONFLICT WITH Vickna i r  v .  S t a t e ,  
So.2d - , 11 FLW 574 ( F l a .  5 t h  DCA, March 1 r  
1986 ) .  

The t r i a l  c o u r t  i n  t h i s  c a s e  exceeded t h e  recommended 

g u i d e l i n e s  s en t ence .  (A-2). I n  a s e p a r a t e  Order ,  t h e  t r i a l  

c o u r t  se t  f o r t h  h i s  r e a s o n s  f o r  d e p a r t u r e ,  one  of which was a s  

fo l lows :  

"The c o u r t  h a s  found t h a t  t h i s  de f endan t  q u a l i f i e s  
a s  a h a b i t u a l  o f f e n d e r  p u r s u a n t  t o  S775.084, 
F l o r i d a  S t a t u t e s .  Based on t h i s  p roceed ing ,  t h e  
c o u r t  h a s  s p e c i f i c a l l y  found t h a t  i n c a r c e r a t i o n  i s  
n e c e s s a r y  t o  p r o t e c t  t h e  p u b l i c  from f u r t h e r  
c r i m i n a l  a c t i v i t y  by t h i s  de f endan t .  The c o u r t  
hereby s p e c i f i c a l l y  i n c o r p o r a t e s  i n t o  t h i s  o r d e r  
t h e  f i n d i n g s  made p u r s u a n t  t o  t h e  h a b i t u a l  o f f e n d e r  
p roceed ings . "  

I n  a s e p a r a t e  Order f i n d i n g  t h e  Defendant  t o  be  a n  h a b i t u a l  

o f f e n d e r ,  t h e  t r i a l  c o u r t  no ted  t h a t  i n  Case No: BC-334, t h e  

j u ry ,  by i t s  v e r d i c t ,  had obv ious ly  found t h a t  t h e  Defendant  

committed p e r j u r y  when he  took  t h e  s t a n d  and den i ed  involvement 

i n  t h e  o f f e n s e .  The t r i a l  c o u r t  found i n  C a s e  No. BC-151 t h a t  t h e  

Defendant  had n o t  t e s t i f i e d  o r  o f f e r e d  any de f ense  i n d i c a t i n g  a n  

u n w i l l i n g n e s s  t o  a c c e p t  blame f o r  h i s  wrongs. The t r i a l  c o u r t  

a l s o  concluded t h a t  i n  l i g h t  of t h e  De fendan t ' s  " e x t r a o r d i n a r y  

v i n d i c t i v e n e s s  and v i o l e n t  c h a r a c t e r "  [ i n  r e g a r d  t o  BC-1511, 

t h e r e  w a s  no l i k e l i h o o d  t h a t  t h e  Defendant  would be  r e h a b i l i t a t e d  

and extended i n c a r c e r a t i o n  was nece s sa ry  t o  p r o t e c t  t h e  p u b l i c  

from him. The t r i a l  c o u r t  a l s o  found t h a t  t h e  Defendant  



"has  a  j u v e n i l e  h i s t o r y  a s  w e l l  a s  a n  a d u l t  c r i m i n a l  h i s t o r y  

i n  c i r c u i t  and coun ty  c o u r t . "  (A-5-6). 

I n  V i c k n a i r  V .  S t a t e ,  - So. 2d , 11 FLW 574 

( F l a .  5 t h  DCA, March 1 4 ,  1 9 8 6 ) ,  t h e  t r i a l  c o u r t  a l s o  se t  f o r t h  

a s  one  o f  t h e  r e a s o n s  t o  j u s t i f y  a  d e p a r t u r e  from t h e  recommended 

g u i d e l i n e s  s e n t e n c e  t h a t :  

"Defendant  was found t o  b e  a n  h a b i t u a l  f e l o n y  o f f e n d e r  
p u r s u a n t  t o  F.S. 5775.084;" 

11 FLW a t  574. 

I n  r e j e c t i n g  t h i s  r e a s o n  as a  b a s i s  f o r  d e p a r t u r e ,  t h e  F i f t h  

D i s t r i c t  Cour t  o f  Appeal n o t e d  t h a t  t h i s  Cour t  i n  Hendrix v .  

S t a t e ,  475 so .2d  1218 ( F l a .  1 9 8 5 ) ,  h a s  c l e a r l y  d i s a p p r o v e d  of 

a s e n t e n c e  d e p a r t i n g  from t h e  recommended g u i d e l i n e s  s e n t e n c e  

based upon any f a c t o r  which h a s  a l r e a d y  been weighed i n  a r r i v i n g  

a t  t h e  p resumpt ive  s e n t e n c e .  The Cour t  f u r t h e r  r easoned :  

"Under t h e  h a b i t u a l  o f f e n d e r  a c t  (s775.084,  F l a . S t a t . ) ,  
a d e f e n d a n t ' s  p r i o r  c o n v i c t i o n s  and c u r r e n t  c o n v i c t i o n  
a r e  t h e  s o l e  n e c e s s a r y  f a c t u a l  b a s i s  f o r  t h e  
d e t e r m i n a t i o n  t h a t  t h e  d e f e n d a n t  i s  a n  h a b i t u a l  
o f f e n d e r  under  s e c t i o n  775.084(1)  and ( 2 ) .  The o n l y  
a d d i t i o n a l  r e q u i r e m e n t  i s  a  f i n d i n g  by t h e  t r i a l  
c o u r t  (by a  preponderance  o f  t h e  e v i d e n c e )  t h a t  it 
i s  n e c e s s a r y  f o r  t h e  p r o t e c t i o n  of  t h e  p u b l i c  t o  
s e n t e n c e  t h e  d e f e n d a n t  t o  a n  ex tended  t e r m .  5775.084(3)1  
F l a . S t a t .  T h e r e f o r e ,  t h i s  f i n d i n g  c a n  b e  b u t  a  
c o n c l u s i o n  based s o l e l y  on t h e  d e f e n d a n t ' s  p r i o r  r e c o r d  
and c u r r e n t  c o n v i c t i o n . "  

11 FLW a t  574. 

The C o u r t  f u r t h e r  no ted :  

" I n  c a s e s  where t h e  s e n t e n c i n g  judge h a s  d e p a r t e d  f o r  
r e a s o n s  s i m i l a r  t o  t h e  d e t e r m i n i n g  f a c t o r s  under  t h e  
h a b i t u a l  o f f e n d e r  ac t  ( though n o t  under  t h a t  a c t ) ,  t h o s e  
r e a s o n s  have  been found t o  b e  i m p e r m i s s i b l e  under  
Hendrix.  See ,  e . g . ,  Fowler  v .  S t a t e ,  11 FLW 427 ( F l a .  



5 t h  DCA Feb. 13 ,  1 9 8 6 ) ( t h e  f a c t  t h a t  t r i a l  c o u r t  
was compelled,  ' f o r  t h e  p r o t e c t i o n  of  s o c i e t y , '  t o  
i n s t i t u t i o n a l i z e  de f endan t  f o r  a  t e r m  i n  exce s s  of  
t h a t  p rov ided  by t h e  g u i d e l i n e s  i s  i n s u b s t a n t i a l  
r e a s o n  because  Hendrix s o  h o l d s ) ;  C a s t e e l  v .  S t a t e ,  
11 FLW 128 ( F l a .  1st DCA J an .  10 ,  1986) ( ' r e a s o n . .  . 
t h a t  d e f e n d a n t ' s  p a t t e r n  of conduct  r e n d e r s  him a  
c o n t i n u i n g  t h r e a t  t o  t h e  community' i s  f a c t u a l l y  
based on d e f e n d a n t ' s  p r i o r  c o n v i c t i o n s  and on t h e  
c u r r e n t  c o n v i c t i o n  and i s  improper b a s i s  f o r  a  
d e p a r t u r e ) ;  P i l g r i m  v .  S t a t e ,  11 FLW 53 ( F l a .  5 t h  
DCA J a n .  3 ,  1 9 8 6 ) ( f i n d i n g  t h a t  de f endan t  ' h a s  shown 
by h i s  a c t i o n s  t h a t  he  i s  i n h e r e n t l y  dangerous  t o  
s o c i e t y  and,  u n l e s s  p u t  away from s o c i e t y  f o r  a  
s u f f i c i e n t  p e r i o d  of  t i m e ,  w i l l  c o n t i n u e  i n  h i s  
p a t t e r n  o f  c r i m i n a l  conduc t . . . '  i s  n o t  c l e a r  and 
conv inc ing  r e a s o n  f o r  d e p a r t u r e ) . "  

11 FLW a t  575 fn .2 .  

The F i r s t  D i s t r i c t  Cou r t  of  Appeal i n  t h e  Opinion i n  

t h e  i n s t a n t  c a s e  c l e a r l y  r e l i e d  upon t h e  f i n d i n g  of  h a b i t u a l  

o f f e n d e r  s t a t u s  and upon t h e  f i n d i n g s  t h e r e i n  which a r e  no 

more t han  t h e  s t a t u t o r y  c r i t e r i a  under t h e  h a b i t u a l  o f f e n d e r  

a c t .  Accordingly ,  it i s  i n  e x p r e s s  and d i r e c t  c o n f l i c t  w i t h  t h e  

F i f t h  D i s t r i c t  Cour t  of Appeal ' s Opinion i n  V ickna i r  , s u p r a ,  

which c o n f l i c t  shou ld  be r e s o l v e d  by t h i s  Cour t .  Th i s  Cour t  

h a s  j u r i s d i c t i o n .  



CONCLUSION 

WHEREFORE, t h e  P e t i t i o n e r  p r ays  t h i s  Cour t  w i l l  a c c e p t  

j u r i s d i c t i o n  o f  t h i s  c ause  and quash t h e  Opinion o f  t h e  F i r s t  

D i s t r i c t  Cour t  of  Appeal.  
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