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I N  THE SUPREME COURT OF FLORIDA 

STATE OF FLORIDA, 1 
P e t i t i o n e r ,  1 

1 
v. 1 

1 
KIMBERLY MESTAS, 1 

Respondent. 1 
1 

CASE NO: 68,  489 

STATEMENT OF THE CASE AND FACTS 

Respondent,  Kimberly Mestas,  a c c e p t s  t h e  s t a t e m e n t  of t h e  c a s e  

and f a c t s  a s  p r e s e n t e d  i n  t h e  P e t i t i o n e r ' s  b r i e f ,  b u t  would add t h a t  

t h e  Respondent was found t o  be i n d i g e n t  and t h e  P u b l i c  Defender f o r  

t h e  Tenth  J u d i c i a l  C i r c u i t  was a p p o i n t e d  t o  r e p r e s e n t  he r  f o r  t h e  

purposes  of appea l .  ( R  25) 



SUMMARY OF ARGUMENT 

Kimberly Mestas,  whose recommended G u i d e l i n e s  s e n t e n c e  was "any 

non-Sta te  p r i s o n  s a n c t i o n , "  r e c e i v e d  a  f i v e - y e a r  term of p r o b a t i o n  

w i t h  a  c o n d i t i o n  t h a t  s h e  s e r v e  a  two-year term of community c o n t r o l .  

Community c o n t r o l  may n o t  be imposed a s  a n  a l t e r n a t i v e  t o  a  non-Sta te  

s a n c t i o n  w i t h o u t  p r o v i d i n g  w r i t t e n  r e a s o n s  j u s t i f y i n g  t h e  d e p a r t u r e  

sen tence .  The Sen tenc ing  G u i d e l i n e s  s u p p o r t  t h i s ,  p a r t i c u l a r l y  t h e  

most r e c e n t  amendments t h e r e t o ,  which have  a l r e a d y  been approved by 

t h i s  Cour t  and w i l l  t a k e  e f f e c t  J u l y  1, 1986, s u b j e c t  t o  l e g i s l a t i v e  

approva l .  The Second D i s t r i c t  Cour t  of Appeals1  d e c i s i o n  t o  s t r i k e  

M s .  Mestas1 te rm of community c o n t r o l  must be a f f i r m e d  based on t h e  

p l a i n  l anguage  of t h e  S e n t e n c i n g  G u i d e l i n e s ,  a s  approved by t h i s  

Court .  



ARGUMENT 

THIS COURT' S DETERMINATION THAT COMMUNITY 
CONTROL DOES NOT CONSTITUTE A "NON-STATE 
PRISON SANCTIONn W I T H I N  THE D E F I N I T I O N  OF THE 
SENTENCING GUIDELINES REQUIRES THAT THE 
DECISION OF THE SECOND DISTRICT COURT OF 
APPEAL BE AFFIRMED. 

Kimberly Mestas'  recommended g u i d e l i n e s  sen tence  was "any 

non-State p r i s o n  sanc t ion .  " ( R  16-17) The sen tence  imposed, two 

y e a r s  community c o n t r o l  a s  a cond i t i on  of f i v e  y e a r s  p roba t ion ,  was 

c l e a r l y  improper s i n c e  t h e  c o u r t  f a i l e d  t o  provide w r i t t e n  reasons  

f o r  imposing community c o n t r o l  which is a d e p a r t u r e  from t h e  category 

of "non-State p r i s o n  sanc t ion .  " The Second D i s t r i c t  Court of Appeal 

was c o r r e c t  i n  i ts  d e c i s i o n  t o  s t r i k e  t h a t  p o r t i o n  of M s .  Mestas' 

sen tence  imposing a term of community c o n t r o l .  1 

A s  t h e  S t a t e  admits,  t h i s  Court has  a l r eady  decided t h i s  i s sue .  

The most r e c e n t  amendments t o  t h e  sen tenc ing  g u i d e l i n e s ,  approved by 

t h i s  Court,  c l a r i f y  t h i s  s p e c i f i c  ques t ion .  A sen tence  was added t o  

t h e  committee no te  d e a l i n g  wi th  t h e  impos i t ion  of community c o n t r o l ,  

followed by an explana tory  note:  

"Community c o n t r o l  is no t  an a l t e r n a t i v e  
s a n c t i o n  from t h e  recommended range of any 
non-State p r i s o n  s a n c t i o n  un le s s  t h e  provi-  
s i o n s  of F l o r i d a  Rule of Criminal  Procedure 

1) The sanction of community control was improper for another reason. Since Ms. 
Mestas was seventeen years old when she was charged with the instant offense, (R 
41, the t r i a l  court was required t o  provide written reasons for imposing adult 
sanctions. Fla. Stat. sec. 39.111(6) (1983). Failure t o  comply w i t h  t h i s  
statutory requirement, wen in  the absence of an objection by the defendant, 
constitutes reversible error. State v. Rhoden, 448 So.2d 1013 (Fla. 1984). 
Although the probationary term may not be subject t o  reversal as  it was imposed 
pursuant t o  a plea agreement, Pendarvis v. State, 400 So.2d 494 (Fla. 5th DCA 
19811, the community control was not part of that  plea (R 40, 41) .  The adult 
sanction of community control must be reversed on t h i s  basis. 



3.701 (d l  (11) [ a r t i c u l a t e d  reasons  f o r  
depa r tu re ]  a r e  applied. ' '  T h i s  r e v i s i o n  is 
intended t o  c l a r i f y  t h e  i n t e n t  of t h e  commis- 
s i o n  t h a t  community c o n t r o l  is not  t o  be 
considered a s  a  non-s ta te  p r i s o n  s a n c t i o n  
under t h e  guide1 ines .  

The F l o r i d a  Bar Re: Rules of Criminal  Procedure (Sentencinq 

G u i d e l i n e s ) ,  11 F.L.W. 1 5  (F l a .  Dec. 19 ,  1985) .  A s  t h e  S t a t e  

acknowledges, t h i s  Court has approved t h i s  amendment which, s u b j e c t  

t o  l e g i s l a t i v e  approval ,  w i l l  become law on J u l y  1, 1986. However, 

t h e  S t a t e  u rges  t h i s  Court t o  recons ider  i ts  dec is ion .  ( S t ' s .  br. 

The S t a t e  r e l i e s  predominantly on Mi tche l l  v. S t a t e ,  463 So.2d 

416 (F l a .  1st DCA 19851, which s t a t e d ,  be fo re  t h i s  C o u r t ' s  approval  

of t h e  above-mentioned amendment, t h a t  community c o n t r o l  is encompassed 

w i t h i n  t h e  d e f i n i t i o n a l  category of "any non-State p r i son  sanc t ion .  " 

The l o g i c  and reasoning of t h e  Mi tche l l  opinion,  inc lud ing  a  d e s c r i p t i o n  

of community c o n t r o l  and i ts  purposes, is v a l i d  up t o  i ts  f i n a l  

conc lus ion  t h a t  t h e  s a n c t i o n  is proper ly  imposed under t h e  "non-State 

p r i s o n  sanc t ion"  category.  

Even i f  one d i s r e g a r d s  t h e  amendment c l a r i f y i n g  t h a t  community 

c o n t r o l  is no t  t o  be imposed pursuant  t o  a  recommendation of "any 

non-State p r i s o n  s a n c t i o n , "  t h e  Gu ide l ines '  s c o r e s h e e t s  f o r  each 

category of o f f e n s e s  show t h a t  community c o n t r o l  is t h e  recommended 

s a n c t i o n  f o r  those  defendants  whose s c o r e s  put  them i n  t h e  c e l l  

above t h a t  recommending "any non-State p r i s o n  sanc t ion ."    he 

s a n c t i o n s  of community c o n t r o l  and twelve t o  t h i r t y  months incar -  



c e r a t i o n  a r e  l i s t e d  t o g e t h e r  i n  t h i s  second c e l l .  F1a.R.Crim.P. 

3.988. Fur ther ,  community c o n t r o l  is s p e c i f i e d  by s t a t u t e  a s  a  

s a n c t i o n  t o  be imposed when proba t ion  is found t o  be unsu i tab le .  

Fla.  S t a t .  sec.  948.01(4) (1985) .  This  shows c l e a r l y  t h a t  non-State 

p r i s o n  s a n c t i o n s  such a s  p roba t ion  a r e  t o  be d i s t i n g u i s h e d  from 

community c o n t r o l .  

Notwithstanding committee no te  (dl  (8 )  t o  t h e  Guide1 i n e s  which 

s t a t e s  t h a t  a  recommendation of any non-State p r i s o n  s a n c t i o n  

"a l lows  t h e  c o u r t  t h e  f l e x i b i l i t y  t o  impose.. .any non inca rce ra t ive  

d i s p o s i t i o n , "  t h e  c o u r t s  a r e  s p e c i f i c a l l y  r e s t r i c t e d  from imposing 

t h e  p a r t i c u l a r  d i s p o s i t i o n  of community c o n t r o l  by committee no te  

( d I ( 1 3 ) .  F1a.R.Crim.P. 3.701, comm. n o t e s  ( d I ( 8 )  and ( d I ( 1 3 ) .  

S t a t u t o r y  s e c t i o n s  - i n  p a r i  ma te r i a  should be cons t rued  toge the r  t o  

g i v e  f u l l  e f f e c t  t o  l e g i s l a t i v e  i n t e n t .  Ferquson v. S t a t e ,  377 

So.2d 709 (F l a .  1979) .  I t  appears  t h a t  t h e  more s p e c i f i c  no t e  

(dl  (13) is a  q u a l i f i c a t i o n  and c l a r i f i c a t i o n  of t h e  much more 

genera l  no t e  (dl  ( 8 ) .  

I t  is incongruous t h a t  t h e  Mi tche l l  Court determined t h a t  i t  

was "no t  a t  l i b e r t y  t o  a l t e r  or  d i s t o r t  t h e  p l a i n  meaning of t h e  

language i n  R.Cr.P. 3.701(d) (13) w i t h  regard t o  t h e  impos i t ion  of 

community c o n t r o l  a s  a  cond i t i on  of p roba t ion ,  but  t h a t  it f e l t  a t  

l i b e r t y  t o  d i s r e g a r d  t h e  c l e a r  l i n e  of demarcation between t h e  

f i r s t  c e l l  of t h e  gu ide l ines ,  a l lowing f o r  t h e  impos i t ion  of non-State 

p r i s o n  sanc t ions ,  and t h e  second c e l l  a l lowing f o r  community con t ro l .  

Mi tche l l ,  463 So.2d a t  419. The Mi tche l l  C o u r t ' s  reasoning,  t h a t  



community c o n t r o l  must be a  "non-State p r i s o n  sanc t ion"  w i t h i n  t h e  

meaning of t h e  Gu ide l ines  because it is  imposed Itin l i e u  of incar -  

c e r a t i o n , "  ( S t ' s  br .  a t  71, is  unconvincing. The more l o g i c a l  

conc lus ion  i s  t h a t ,  on a  continuum of s e v e r i t y  of s anc t ion ,  p roba t ion  

and community c o n t r o l  a r e  ca t ego r i zed  very d i f f e r e n t l y .  The Mi tche l l  

C o u r t ' s  d e s c r i p t i o n  of community c o n t r o l  suppor t s  t h i s .  

I n  t h e  second p a r t  of i t s  argument ( S t ' s .  br.  a t  8 )  , t h e  S t a t e  

aga in  i gno res  t h e  d i f f e r e n c e s  i n h e r e n t  i n  t h e  sen tenc ing  a l t e r n a t i v e s  

a v a i l a b l e  t o  t h e  cou r t .  I t s  argument t h a t  c o u r t s  should be al lowed 

t o  impose a  sen tence  of community c o n t r o l  and proba t ion  without  

exceeding t h e  recommended range is f a u l t y  on s e v e r a l  grounds and 

mis leading i n  i ts  analogy t o  t h e  impos i t ion  of i n c a r c e r a t i o n  a s  a  

cond i t i on  of probat ion.  ( S t ' s .  br .  a t  8 )  F i r s t ,  t h e  S t a t e  makes no 

d i s t i n c t i o n  between s p l i t  s en t ences  of i n c a r c e r a t i o n  and p roba t ion  

and sen tences  of p roba t ion  con ta in ing  a  cond i t i on  of i nca rce ra t ion .  

( S t ' s  br.  a t  8 )  The S t a t e  e r roneous ly  sugges t s  t h a t  a  sen tence  of 

p roba t ion  coupled w i t h  a  term of i n c a r c e r a t i o n  of any l e n g t h  may 

proper ly  be imposed pursuant  t o  t h e  recommended range of "any 

non-State p r i s o n  sanc t ion ."  I n  f a c t ,  a  term of no more than  364 

days  i n  t h e  county j a i l  may be imposed a s  a  cond i t i on  of probat ion.  

F la .S ta t .  sec.  948.03 ( 4 )  (1985) .  Impos i t ion  of a  p r i s o n  term on 

someone who s c o r e s  t o  "any non-State p r i s o n  sanc t ion t t  c o n s t i t u t e s  a  

d e p a r t u r e  and r e q u i r e s  w r i t t e n  reasons  t h e r e f  or .  Fla. R. Crim. P. 

3  -701 d.11. The p l a i n  meaning of t h e  r e l e v a n t  s t a t u t e s  a s  we l l  a s  

t h e  a u t h o r i t y  from s e v e r a l  D i s t r i c t  Courts  of Appeal show t h a t  t h e  

same m u s t  be t r u e  of community con t ro l .  



While  t h e  S t a t e  c i t e s  M i t c h e l l  f o r  i ts  p r o p o s i t i o n  t h a t  

community c o n t r o l  c o n s t i t u t e s  a  non-S ta t e  p r i s o n  s a n c t i o n ,  t h e  

Cour t  a l s o  h e l d  t h a t  community c o n t r o l  c o u l d  n o t  p r o p e r l y  be imposed 

a s  a  c o n d i t i o n  of p r o b a t i o n .  M i t c h e l l ,  463 So.2d a t  419. The 

c o u r t  c i t e d  t o  i ts  e a r l i e r  d e c i s i o n  i n  W i l l i a m s  v.  S t a t e ,  464 So.2d 

1218,  1220 ( F l a .  1st DCA 19851,  i n  which  i t  s t a t e d  t h a t  a s e n t e n c e  

of p r o b a t i o n  w i t h  a c o n d i t i o n  of community c o n t r o l  "would r e s u l t  i n  

a m o n g r e l i z a t i o n  of  t h e  d i s p o s i t i o n a l  a l t e r n a t i v e s  of  community 

c o n t r o l  and p r o b a t i o n .  We b e l i e v e  t h i s  would be m a n i f e s t l y  c o n t r a r y  

t o  t h e  l e g i s l a t i v e  i n t e n t  a s  t o  t h e  p r o p e r  pu rpose  and  a p p l i c a t i o n  

of t h e s e  a l t e r n a t i v e  d i s p o s i t i o n s .  " The h o l d i n g  i n  W i l l i a m s  was 

f o l l o w e d  by a n o t h e r  D i s t r i c t  C o u r t  of Appeal i n  C h e s s l e r  v.  S t a t e ,  

467 So.2d. 1102 ( F l a .  4 t h  DCA 1 9 8 5 ) .  The r e a s o n i n g  i s  based  i n  

p a r t  on t h e  s t a t u t o r y  d i r e c t i v e  which s t a t e s  t h a t  community c o n t r o l  

may be imposed i f  "it a p p e a r s  t o  t h e  c o u r t . . . t h a t  p r o b a t i o n  is a n  

u n s u i t a b l e  d i s p o s i t i o n a l  a l t e r n a t i v e  t o  imprisonment .  " F l a .  S t a t .  

sec. 948 .01(4)  ( 1 9 8 3 ) .  Community c o n t r o l  is t o  be c o n s i d e r e d  a 

more h a r s h  and  s e v e r e  a l t e r n a t i v e  t o  p r o b a t i o n ,  r a t h e r  t h a n  a 

c o n d i t i o n  t h e r e o f .  

The S t a t e ' s  a rgument  a l s o  i g n o r e s  t h e  c lear  l a n g u a g e  of t h e  

second p o r t i o n  of t h e  r e c e n t  amendment t o  t h e  G u i d e l i n e s '  commit tee  

n o t e  ( d l  ( 1 3 ) .  While s t a t i n g  t h a t  community c o n t r o l  may n o t  be 

imposed a s  a n  a l t e r n a t i v e  t o  a non-S ta t e  p r i s o n  s a n c t i o n ,  t h e  

amended n o t e  a l s o  s t a t e s  t h a t  a  s e n t e n c e  of of community c o n t r o l  

may be f o l l o w e d  by a term of p r o b a t i o n .  The F l o r i d a  Bar Re :  R u l e s  



of Criminal  Procedure (Sentencing G u i d e l i n e s ) ,  11 F. L. W. 1 5  (F la .  

Dec. 19 ,  1985) .  This  type  of sentence,  l i k e  t h a t  imposing a  p r i s o n  

term followed by proba t ion ,  would c o n s t i t u t e  a  d e p a r t u r e  from t h e  

f i r s t  Gu ide l ines  c e l l  of "any non-State p r i s o n  s a n c t i o n , "  and i s  

obviously  d i s t i n g u i s h a b l e  from a  sen tence  of p roba t ion  which inc ludes  

a  c o n d i t i o n  of community c o n t r o l .  

The S t a t e ' s  analogy t o  a  p roba t ion  term which inc ludes  a  

cond i t i on  of a  j a i l  sen tence  f a i l s  t o  po in t  ou t  t h a t  a  term of 

community c o n t r o l ,  imposed a s  a  cond i t i on  of probat ion,  would 

involve  cons iderab ly  more complex f a c t o r s  t han  a  j a i l  term. A 

defendant  r ece iv ing  a  j a i l  term r e c e i v e s  c r e d i t  f o r  a l l  pre-sentence 

i n c a r c e r a t i o n  and can e a r n  gain-t ime s o  t h a t  h i s  364-day term is 

l i k e l y  t o  be reduced cons iderab ly .  Fu r the r ,  a  j a i l  term does no t  

s u b j e c t  a  defendant  t o  t h e  same r i s k  of revoca t ion  a s  does  a  term 

of community c o n t r o l .  These d i f f e r i n g  f a c t o r s  provide a  v a l i d  

b a s i s  f o r  t h e  d i s t i n c t i o n  between i n c a r c e r a t i o n  and community 

c o n t r o l  a s  cond i t i ons  of p roba t ion ,  and suppor t  t h e  amendment t o  

t h e  Guide l ines ,  and t h i s  C o u r t ' s  approval  t he reo f .  

The d e f i n i t i o n  of "any non-State p r i s o n  sanc t ion ,  " a s  provided 

by t h e  Mi tche l l  Court i n  January,  1985, was a v a i l a b l e  t o  t h i s  Court 

when it decided i n  December, 1985 t o  approve t h e  amendment p r o h i b i t i n g  

t h e  i n c l u s i o n  of community c o n t r o l  i n  t h a t  category.  The S t a t e  

urges  t h i s  Court t o  r e s o l v e  t h e  c o n f l i c t  between t h e  D i s t r i c t  

Courts  of Appeal on t h i s  i s sue .  However, t h i s  c o n f l i c t  has  a l r eady  

been reso lved  i n  favor  of t h e  defendant-respondent and she  urges  



t h i s  Court t o  uphold i t s  approval  of t h e  Gu ide l ines  amendment and 

@ a f f i r m  t h e  Second D i s t r i c t  Court of Appeal ' s  d e c i s i o n  t h a t  community 

c o n t r o l  is no t  encompassed i n  t h e  G u i d e l i n e ' s  category of "any 

non-State p r i s o n  sanc t ion . "  



CONCLUSION 

For t h e  f o r e g o i n g  r e a s o n s ,  Respondent ,  Kimberly Mestas, r e q u e s t s  

t h a t  t h i s  C o u r t  a f f i r m  t h e  d e c i s i o n  of t h e  Second D i s t r i c t  Cour t  of 

Appeal. 
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