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INTRODUCTION 

Of t h e  s e v e n  i s s u e s  d e f i n e d  i n  t h e  A p p e l l a n t ' s  i n i t i a l  

b r i e f  and  d i s c u s s e d  i n  t he  A p p e l l e e y s  b r i e f ,  t he  m a j o r i t y  r e q u i r e  

n o  f u r t h e r  e x p o s i t i o n ,  both s i d e s  h a v i n g  f u l l y  s t a t e d  t h e i r  

p o s i t i o n s  a n d  c i t e d  e s s e n t i a l l y  t h e  s a m e  c a s e  law.  T h r e e  i s s u e s  

d o  r e q u i r e  a b r i e f  f u r t h e r  d i s c u s s i o n  h e r e i n :  t h e  e f f e c t  o f  t h e  

d e f e n d a n t ' s  s h a c k l e s  upon h i s  r i g h t  t o  a f a i r  t r i a l ,  t h e  

p r o p r i e t y  o f  t h e  t r i a l  c o u r t ' s  a l l o w i n g  t he  d e f e n d a n t  t o  

r e p r e s e n t  h i m s e l f ,  and  t h e  d i s p r o p o r t i o n a l i t y  o f  h i s  s e n t e n c e  t o  

h i s  a l l e g e d  c r i m e .  The f i r s t  and  s e c o n d  o f  these mus t  be 

c o n s i d e r e d  t o g e t h e r ,  a s  both c o n c e r n  the  same C o n s t i t u t i o n a l l y  

p r o t e c t e d  i n t e r e s t .  
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SUMMARY O F  THE ARGUMENT -- 

The r i g h t  of se l f - represen ta t ion  and t he  r i g h t  t o  be t r i e d  

without shackles o r  pr ison garb a r e  both aspects  of the  Sixth 

Amendment; i n  t h i s  p a r t i c u l a r  s i t u a t i o n ,  where t h e  Court i n s i s t e d  

t h a t  t he  defendant be shackled, the  two i n t e r e s t s  were mutually 

incompatible. The Court placed i t s e l f  i n  a  s i t u a t i o n  where it 

had t o  choose the  l e s s e r  of two e v i l s :  forcing the  defendant t o  

conduct h i s  defense while shackled l i k e  an animal, o r  forc ing 

counsel upon him. The Court's choice was an e r r o r  of 

Const i tu t ional  dimension. Not only t he  shackles impaired t he  

defendant's a b i l i l t y  t o  conduct a  f a i r  defense of himself ;  h i s  

i n a b i l i t y  t o  read and speak English rendered him incompetent t o  

conduct any meaningful defense even though he was not 

"incompetent" i n  t he  normal sense of the  word. 

Although very recent  case law permits an appe l l a t e  cour t  t o  

f ind t h a t  a  defendant convicted of felony murder had t he  

r e q u i s i t e  i n t e n t  t o  k i l l ,  even though the  t r i a l  court  has not 

made such f indings ,  t h i s  course i s  r a r e l y  appropr ia te .  In  the  

i n s t a n t  case,  t he  f ac tua l  record simply does not allow such a  

f inding t o  be made a t  the  appe l l a t e  l e v e l .  



I. THE DEFENDANT'S SIXTH AMENDMENT RIGHT TO A FAIR TRIAL 
PROHIBITS HIS BEING REQUIRED TO WEAR SHACKLES WHILE 
DEFENDING HIMSELF 

The Constitutional principle which buttresses the well- 

established rule that shackles and prison garb should not be seen 

by jurors is technically derived from the Sixth Amendment right 

to a fair trial; its roots are, however, even deeper. It is 

based on the principle that every accused has the right to retain 

his individual dignity while appearing before his peers. 

McCaskle v. wiggins, 465 U.S. 168, 104 S. Ct. 944, 79 L. Ed. 2d 

122 (1984); Estelle - v. Williams, 425 U.S. 501, 96 S. Ct. 1691, 48 

L. Ed. 2d 126 (1976). The State argues that the trial court made 

factual findings to establish that shackles were necessary in 

this case, and therefore Constitutionally permissible. The 

evidence used for this determination was, of course, hearsay 

which, while not inadmissible, was perhaps not as trustworthy as 

the Constitution requires. But even if the factual findings 

indicating necessity were adequate (which the appellant does not 

concede), the trial court nevertheless erred by permitting the 

defendant to represent himself while so burdened, a procedure 

which thrust the shackles into an impermissible prominence. All 

the case law on this issue, including that cited by the State, 

requires that trial courts minimize the jury's opportunity to see 

the accused in shackles, even where such restraints are really 

necessary. In the very recent Florida case Dufour v. State, 495 - 



So. 2d 154 ( F l a .  1986) ,  .the defendant was found t o  be a  v io l en t  

person and an escape r i s k ;  never the less ,  t he  t r i a l  cour t  

attempted t o  minimize t h e  p re jud ice  necessa r i ly  a r i s i n g  from h i s  

shackles  by placing an e x t r a  t a b l e  obscuring t he  defense t a b l e .  

The case does not hold t h a t  Dufourss convict ion would have been - 

aff i rmed without any such precaut ions ,  and i s  c e r t a i n l y  not a  

precedent which would au thor ize  t h e  procedure challenged i n  t h i s  

appeal .  Neither does Zygadlo - v. Wainwright, 720 F. 2d 1 2 2 1  (11th 

C i r .  1983) furnish  such a  precedent,  because i n  t h a t  case " t he  

record d id  not show t h a t  t he  jury observed t h e  shackles  and 

Zygadlo could demonstrate no pre judice  r e s u l t i n g  from t h e  t r i a l  

judge's dec is ion  i n  l i g h t  of t he  overwhelming evidence of h i s  

g u i l t , "  720 F. 2d a t  1223. The S t a t e  has not  found - any au tho r i t y  

which would permit a  t r i a l  cour t  t o  compel the  accused t o  wear 

shackles  while undertaking t o  represent  h imsel f ,  moving about t he  

f ron t  of t h e  courtroom between jury box, witness  s t and ,  and 

defense t a b l e  while hampered by t h i s  most t ang ib le  badge of 

infamy. 

The S t a t e  nevertheless  contends t h a t  any pre judice  done t o  

t he  defendant i n  t h i s  case by t he  procedure complained of he re in  

may be disregarded because he indica ted  t h a t  he wanted t o  

represent  h imsel f .  This argument overlooks t h e  f a c t  t h a t  the  

r i g h t  t o  s e l f - r ep r e sen t a t i on  i s  derived from p rec i s e ly  t h e  same 

Sixth  Amendment roo t s  a s  t he  r i g h t  t o  be t r i e d  without shackles 



and p r i s o n  g a r b ,  namely t h e  wor th  and d i g n i t y  o f  each i n d i v i d u a l .  

I n  h o l d i n g  t h a t  each  d e f e n d a n t  "must be  f r e e  p e r s o n a l l y  t o  d e c i d e  

whether  i n  h i s  p a r t i c u l a r  c a s e  c o u n s e l  i s  t o  h i s  a d v a n t a g e , "  

F a r e t t a  - v .  C a l - i f o r n i a ,  422 U.S. 806,836,  95 S. C t .  2525,2549,  

45 L. Ed. 2d 562 ( 1 9 7 5 ) ,  t h e  United S t a t e s  Supreme Cour t  c i t e d  a  

p h r a s e  from I l l i n o i s  v .  A l l e n ,  397 U .  S. 337, 90 S. C t .  1057, 25 - - 

L. Ed. 2d 353 ( 1 9 7 0 ) ,  d e s c r i b i n g  " t h a t  r e s p e c t  f o r  t h e  i n d i v i d u a l  

which i s  t h e  l i f e b l o o d  o f  t h e  l aw."  I l l i n o i s  - v .  A l l e n  i s ,  o f  

c o u r s e ,  a  c a s e  d e r i v e d  from t h e  E s t e l l e  v .  Wil l iams p r e c e d e n t s ,  - 

condemning t h e  u s e  o f  s h a c k l e s  and p r i s o n  g a r b .  

Assuming t h a t  t h e  t r i a l  c o u r t  found s h a c k l e s  i n d i s p e n s a b l e  i n  

t h e  i n s t a n t  c a s e ,  t h e  d e f e n d a n t ' s  unexpected  r e q u e s t  t o  r e p r e s e n t  

h i m s e l f  meant t h a t  t h e  c o u r t  had t o  d e c i d e  which c o u r s e  was more 

l i k e l y  t o  p r e s e r v e  h i s  d i g n i t y  a s  a n  i n d i v i d u a l  -- f o r c i n g  him t o  

a p p e a r  b e f o r e  t h e  j u r y  i n  s h a c k l e s ,  o r  f p r c i n g  him t o  a p p e a r  

th rough  c o u n s e l .  Common s e n s e  d i c t a t e s  t h a t  f o r c i n g  c o u n s e l  upon 

him would c e r t a i n l y  be  t h e  l e s s e r  e v i l .  For  t h e  r e a s o n s  and 

under t h e  a u t h o r i t i e s  d i s c u s s e d  i n  t h e  a p p e l l a n t ' s  i n i t i a l  b r i e f ,  

t h e  r i g h t  t o  s e l f - r e p r e s e n t a t i o n  had g r e a t l y  d imin i shed  due  t o  

t h e  l a t e  s t a g e  o f  t h e  p r o c e e d i n g s ,  whereas t h e  r i g h t  t o  appear  

b e f o r e  t h e  j u r y  w i t h o u t  r e s t r a i n t s  d i d  n o t  and cou ld  n o t  f a d e .  

D e s p i t e  t h e  defendant ' s  e x p r e s s e d  p r e f e r e n c e ,  t h e  Cour t  was 

o b l i g e d  t o  choose t h e  c o u r s e  which would b e s t  p r o t e c t  t h e  

d e f e n d a n t ' s  p e r s o n a l  d i g n i t y  i n  t h e  cour t room and i n s u r e  him a  



fair trial. This was a responsibility which the trial judge 

herein either abdicated or mishandled, to the defendant's extreme 

prejudice. 

Even if, by his preference, the defendant could conceivably 

have waived this error of the trial court, no true waiver 

occurred in this case because the court never discussed with the 

defendant, in its several colloquies with him,, the strong 

likelihood that the jury would be biased by the sight of the 

defendant in chains. In this situation, no doctrine of waiver or 

"invited error" can excuse the trial court9s failure to balance 

the various aspects of the Sixth Amendment rights implicated in 

this case, or its failure to make the obvious finding that no 

defendant is likely to receive a fair trial if he represents 

himself while encased in shackles. In addition, this State has a 

very powerful interest in the fairness and reliability of capital 

trials, an interest which could never be waived, and an interest 

which outweighed the defendant's last-minute desire to dispense 

with his counsel. 



11. THE DEFENDANT'S I N A B I L I T Y  TO SPEAK OR WRITE ENGLISH, 
COUPLED W I T H  THE SHACKLES HE WAS REQUIRED TO WEAR, RENDERED 
HIM INCOMPETENT TO REPRESENT HIMSELF 

Both appe l l an t  and appe l l ee  agree t h a t  competency t o  

represent  oneself  i s  a s  y e t  poorly def ined i n  our case law. O u r  

only guidance i s  t h e  vague F a r e t t a  d e s c r i p t i o n  " l i t e r a t e ,  

competent, and understanding,"  F a r e t t a  - v. C a l i f o r n i a ,  supra ,  422 

U.S. a t  836, 95 S .  C t .  a t  2541. The S t a t e  makes much of t h e  f a c t  

t h a t  t h i s  defendant was found "competent" t o  s tand  t r i a l ,  which 

he does not deny, although it i s  noteworthy t h a t  t h e  t r i a l  cour t  

d id  not have access  t o  t h a t  information when deciding t o  allow 

s e l f - r e p r e s e n t a t i o n .  B u t  competence t o  s tand  t r i a l  means 

something q u i t e  d i f f e r e n t  from competence t o  conduct a  defense.  

I t  r equ i res  only t h a t  a  defendant understand t h e  na ture  of t h e  

proceedings and charges,  and be a b l e  t o  a s s i s t  counsel i n  

preparing a  defense.  There a r e ,  obviously,  many f a c t o r s  which 

can render a  person who i s  competent t o  s tand  t r i a l  q u i t e  

incapable of conducting h i s  own defense.  One such f a c t o r  i s  

l i s t e d  i n  t h e  F a r e t t a  l i t a n y  -- l i t e r a c y .  

Clear ly ,  preparing a  defense requ i res  reading p leadings ,  

depos i t ions ,  and o the r  papers i n  English,  so  t h a t  a  person who 

could not read English would be severe ly  handicapped. During t h e  

course of t h e  testimony, i n a b i l i t y  t o  understand spoken English 

would be an even more obvious handicap. Despite t h e  Sta te ' s  

a t tempts  t o  have t h i s  Court reconsider  t h e  ques t ion  a t  the  
6  



a p p e l l a t e  l e v e l ,  we a r e  o b l i g e d  t o  a c c e p t  t h e  t r i a l  c o u r t g s  view 

o f  t h e  de fendan t ' s  s k i l l  i n  E n g l i s h .  The judge p l a i n l y  b e l i e v e d  

t h a t  t h i s  d e f e n d a n t  would have  t o  r e l y  on a n  i n t e r p r e t e r ,  would 

n o t  know i f  t h e  i n t e r p r e t e r  e r r e d ,  and would be  u n l i k e l y  t o  make 

t i m e l y  o b j e c t i o n s  because  o f  t h e  d e l a y  caused by t r a n s l a t i o n  [TR- 

370-801. S u r e l y  such a  p e r s o n  i s  n o t  " l i t e r a t e "  i n  t h e  c o n t e x t  o f  

F a r e t t a .  

Another  a t t r i b u t e  which shou ld  l o g i c a l l y  r e n d e r  a n  o t h e r w i s e  

competent  d e f e n d a n t  i n c a p a b l e  o f  r e p r e s e n t i n g  h i m s e l f  i s  t h e  

p r e s e n c e  o f  s h a c k l e s  on h i s  p e r s o n .  Because s h a c k l e s  a r e  a  

c o n t i n u i n g  a f f r o n t  t o  t h e  d e f e n d a n t ' s  human d i g n i t y ,  and because  

t h e y  a r e  u n i f o r m l y  h e l d  t o  be  v e r y  l i k e l y  t o  p r e j u d i c e  a  j u r y ,  

c o u r t s  a r e  r e q u i r e d  t o  minimize t h e  l i l k e l i h o o d  t h a t  s h a c k l e s  

w i l l  be  s e e n  by j u r o r s  ( s e e  - a u t h o r i t i e s  c i t e d  i n  A p p e l l a n t ' s  

i n i t i a l  b r i e f ,  pp .  17-20) .  I f  g r a n t i n g  a  d e f e n d a n t ' s  r e q u e s t  t o  

r e p r e s e n t  h i m s e l f  means t h a t  h e  must a p p e a r  w i t h  h i s  s h a c k l e s  i n  

c o n s t a n t  prominence ,  one must s u r e l y  conc lude  t h a t  t h e  d e f e n d a n t  

i s  a f f l i c t e d  w i t h  a  burden t h a t  r e n d e r s  him i n c a p a b l e  o f  

r e p r e s e n t i n g  h i m s e l f  i n  any  meaningful  way, a s  h i s  v e r y  

appearance  i s  p r e j u d i c i a l .  Where t h e  d e f e n d a n t  i s  b o t h  burdened 

w i t h  s h a c k l e s  and unversed  i n  t h e  language o f  t h e  c o u n t r y  under 

whose laws h e  i s  a c c u s e d ,  h e  i s  s o  s e v e r e l y  handicapped t h a t  

j u s t i c e  canno t  p o s s i b l y  s e r v e d  by g r a n t i n g  him a  ho l low 

o p p o r t u n i t y  t o  "defend"  h i m s e l f .  



111. THE DEATH PENALTY CANNOT BE INFLICTED I N  THIS CASE BECAUSE 
THE RECORD DOES NOT PERMIT FACTUAL FINDINGS OF INTENT 
REQUIRED BY THE EIGHTH AMENDMENT 

T h e r e  s e e m s  t o  be no  d o u b t  t h a t  t h e  j u r y  i n s t r u c t i o n s  i n  

t h i s  case nowhere  a s k e d  t h e  f i n d e r s  o f  f a c t  t o  make t h e  f i n d i n g s  

o f  i n t e n t  which  mus t  b e  p r e s e n t  b e f o r e  t h e  d e a t h  p e n a l t y  may b e  

c o n s t i t u t i o n a l l y  i n f l i c t e d  f o r  f e l o n y - m u r d e r  c a s e s ,  s e e  Enmund - v .  

F l o r i d a ,  458  U.S. 782,  1 0 2  S .  C t .  3368,  73  L .  Ed. 2d 1140  ( 1 9 8 2 ) .  

The S t a t e  n o n e t h e l e s s  c o n t e n d s  t h a t  t h i s  C o u r t  may make s u c h  

f i n d i n g s  a t  t h e  a p p e l l a t e  l e v e l ,  b a s e d  o n  t h e  r e c o r d  a t  

t r i a l l e v e n  t h o u g h  t h e  f i n d e r s  o f  f a c t  d i d  n o t  d o  so.  Cabana - v .  

B u l l o c k ,  - U.S. , 1 0 6  S .  C t .  689,  8 5  L .  Ed. 2d 476 ( 1 9 8 6 )  

al lows a n  a p p e l l a t e  t o  s u p p l y  t h e  r e q u i s i t e  E i g h t h  Amendment 

f i n d i n g s  i n  t h o s e  r a r e  i n s t a n c e s  w h e r e  t h e  r e c o r d  c l e a r l y  w i l l  

s u p p o r t  them:  

F o r  example ,  whe re  a d e f e n d a n t  conceded  t h a t  h e  com- 
m i t t e d  t h e  k i l l i n g  and  d e f e n d e d  a g a i n s t  t h e  c h a r g e  o f  
murder  o n l y  b y  c l a i m i n g  s e l f - d e f e n s e ,  a j u r y  v e r d i c t  
o f  g u i l t y  would n e c e s s a r i l y  s a t i s f y  Enmund e v e n  
i f ,  f o r  some r e a s o n ,  t h e  t r i a l  c o u r t ' s  i n s t r u c t i o n s  
d i d  n o t  e x p l i c i t l y  r e q u i r e  a f i n d i n g  t h a t  t h e  d e f e n -  
d a n t  k i l l e d ,  a t t e m p t e d  t o  k i l l ,  o r  i n t e n d e d  t o  k i l l .  

Enmund,supra ,  106  S .  C t .  a t  700 ,  n .  6  

A m a j o r i t y  o f  t h e  members o f  t h i s  C o u r t  r e c e n t l y  h e l d  t h a t  

J a c k s o n  v .  S t a t e ,  
- - So.  2d ( F l a .  1 9 8 6 )  ( C a s e  no .  6 6 , 6 7 1 ,  - - 

s l i p  o p .  f i l e d  Dec. 24,  1 9 8 6 )  w a s  o n e  s u c h  c a s e ,  a n d  made t h e  

Enmund f i n d i n g s  b a s e d  o n  e v i d e n c e  i n  t h e  t r i a l  t r a n s c r i p t .  

J a c k s o n  se t s  o u t  t h e  p r o c e d u r e  f o r  t r i a l  c o u r t s  t o  f o l l o w  i n  - 



fu ture  felony-murder cases so  t h a t  t he  r e q u i s i t e  f indings of 

i n t e n t  w i l l  be made a t  the  t r i a l  l e v e l .  The majority s t a t e s ,  

however, t h a t  the  mandated procedure i s  prospect ive;  thus ,  a  

conviction i s  not per s e  inval id  i f  the jury i n s t ruc t i ons  were -- 

inadequate, so  long a s  the  appe l la te  court  has an adequate record 

from which it can supply the  Enmund f indings ( c i t i n g  Cabana - v. 

Bullock, sup ra ) .  Because t he  defendant Jackson was shown t o  have 

planned the  robbery with h i s  brother  severa l  hours i n  advance, 

and consented t o  h i s  brother 's holding a  loaded gun on the  c le rk  

while Jackson p i l f e r ed  the  s t o r e ,  " the only reasonable 

conclusion . . .  i s  t h a t  appel lant  contemplated o r  intended t h a t  

l e t h a l  force  would be used should he and h i s  brother  encounter 

res i s tance  from t h e i r  p rey . "  Jackson, supra, s l i p  op. a t  p. 6 .  

Even under those f a c t s  (which included an admission of h i s  

involvment by Jackson) ,  two members of t h i s  Court opined i n  

d i s sen t  t h a t  the  record did  not permit the  findings of i n t e n t  

required by Enmund. The d i ssen te r s  reminded the  majority t h a t  

" the  nature of the  offense,  - by i t s e l f ,  i s  i n s u f f i c i e n t  t o  meet 

the  Enmund pr inc ip les  t h a t  a  non-triggerman must have intended a  

k i l l i n g  take place o r  knew l e t h a l  force  would be employed." 

I d . ,  s l i p  op. a t  p.  8.  - 

In the  Sta te ' s  b r i e f ,  however, t h i s  Court i s  urged t o  hold 

t h a t  i n  the  i n s t a n t  case,  Enmund and Cabana v. Bullock w i l l  -- - 

authorize the  imposition of a  death sentence only because the  

appel lant  was found t o  be "a major pa r t i c ipan t  i n  an armed 



robbery" who apparently fired a weapon once during the crime, and 

he "did nothing to dissociate himself from the robbery or the 

murder, " Brief of Appellee, pp. 54-55. This argument is 

misleading in that the record is quite silent as to what may have 

happened among the three participants either before or after the 

crime, except that Ms.Braun indicated the appellant was very 

angry and distressed after the shooting. Unlike the record in 

Jackson, where the defendant admitted his intent and 

participation, this record contains no inkling of intent. The 

appellant has, in all phases of trial, maintained his innocence. 

The weapon which he allegedly fired was aimed at the ceiling, not 

at any person. Faced with such a flimsy record, and at such a 

distance from the live testimony, this Court cannot possibly make 

an appellate-level finding that would satisfy Enmund. The death 

penalty is, therefore, Constitutionally impermissible. 



CONCLUSION 

Nothing contained in the State9s brief is sufficient to 

rebut the contentions of error pointed out by the appellant in 

this case. The defendant/appellantys conviction must be vacated 

or, at the very least, the death sentence must be set aside. 
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