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phase have nothing to do with the assessment 
of the penalty, the question arises whether 
inquiries into the jurors' attitudes towards 
the death penalty should be permitted at all 
since they will have nothing to do with the 
assessment of the penalty. It may be argued 
that the Lockett case decided sub silencio 
that such inquiries are permissible in order 
to identify and remove the "nullifiers" 
described above. But this question has never 
been explicitly ruled upon by the Supreme 
Court. So the question remains: should 
death-qualification inquiries be permitted in 
the bifurcated trial situation and, if so, 
should those inquiries be permitted in the 
bifurcated trial situation and, if so, should 
those inquiries be limited to capital cases? 
The latter question is raised because some of 
the testimony in this case indicates, and at 
least one experiment suggested, that the 
conviction proneness of jurors who have 
strong feelings in favor of the death penalty 
appears to operate with respect to other than 
capital crimes, -- at least with respect to 
other crime of violence such as assault and 
rape. An argument could be made that such 
voir dire should be permitted in these non­
capital cases so that the state and the 
defense counsel would know how best to 
utilize their peremptory challenges. This 
Court strongly believes that such questioning 
should not be permitted in non-capital cases 
and doubts that it should be permitted in 
bifurcated capital cases (where the jurors 
will have nothing to do with the assessment 
of the penalty) absent some strong suggestion 
that the "nullifier" problem eXists. In 
other words, if the court clearly explains to 
the jurors the alleged facts underlying the 
capital charge, and points out that the jury 
chosen will be called upon only to determine 
the guilt or innocence of the defendant -­
and not the penalty -- and then inquiries of 
the panel if there be any reason why any of 
them could not fairly and impartially try 
the issue of the defendant's guilt in 
accordance with the evidence presented at the 
trial and the court's instructions as to the 
law, and none of the jurors respond, then, 
the court suggests, further inquiries about 
the jurors' attitudes towards the death 
penalty would be inappropriate. This is 
manifest if one accepts the evidence that 
such inquiries themselves will prejudice the 
jury even if no challenges for cause 
be permitted. Of course, if a juror indicates 
that there might be some reason that he or 
she could not fairly and impartially try the 
issue of the defendant's guilt, then that 
juror could be isolated from the other jurors 
and further inquiry made as to his or her 
reasons. If scruples against the death 
penalty were suggested as the reason, then 
further "death-qualification" questioning 
could be permitted and the juror excused for 
cause if it is established that he or she is 
in fact a "nullifier." 

The suggested procedure would also tend to 
prevent the improper use of death­
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qualification information by the prosecution 
or the defense in deciding upon the use of 
peremptory challenges. See peremptory 
Challenges in Capital Cases, supra. 

It cannot be repeated too often: petitioners 
are simply asking that their guilt or 
innocence be determined by a jury which is 
chosen and composed in essentially the same 
way that juries are selected in over 99 
percent of all criminal cases, i.e., in all 
non-capital cases. They accept that if such 
a jury were to convict them, and the state 
should continue to seek the death penalty, 
then the state will be entitled to have the 
penalty assessed by another jury which is 
properly death-qualified under Witherspoon, 
i.e., by a jury from which persons adamantly 
opposed to, and adamantly in favor of, the 
death penalty are removed for cause. 

Although the evidence before the court shows 
that attitudes toward the death penalty are 
usually coupled with "law and order" concerns 
on the one hand and "due process" concerns on 
the other, and thereby are good indicators of 
conviction-proneness or acquittal proneness, 
no one has yet argued that either those 
strongly in favor of the death penalty or 
those strongly opposed to it should be 
excluded in cases where the death penalty 
would never be an issue, e.g., in a simple 
robbery case. Indeed it is assumed that no 
inquiry into such attitudes would even be 
permitted in such non-capital cases, and this 
is as it should be because basic to the 
concept of a "jury" in a democratic society 
should be presumption of inclusion, i.e., the 
presumption that all citizens are qualified 
to serve. Those urging excluding should, and 
do, carry the burden of demonstrating good 
cause therefore. The right to serve on juries 
should presumptively be considered part and 
parcel of the status of adult citizenship. 

Grigsby, 569 F. Supp. at 1309-11. 

Mr. Thomas contends that this group of prospective jurors 

share distinctive attitudes, not merely towards the death 

penalty, but toward a range of criminal justice issues, and that 

since this jury was deprived of these perspectives, the jury was 

more prone to favor the prosecution than would an ordinary jury 

and therefore more likely to convict. Mr. Thomas contends that, 

because of these effects, the death-qualification procedure 

violated his sixth and fourteenth amendment rights to a fair and 

impartial jury, and to a tribunal selected from a representative 

cross-section of the community. 

This Court has sUbjected peremptory challenges to careful 

jUdicial scrutiny. In State v. Neil, 457 So. 2d 481 (Fla. 1984), 
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this Court held that the state may not systematically exclude 

blacks from the jury. The Court reasoned that the systematic 

exclusion of a particular race from the jury could not result in 

a cross-sectional jury. Accordingly, the Court determined that, 

since the Constitution guarantees that a defendant be tried by a 

jury representative of a cross-section of the community, the 

systematic exclusion of blacks must violate the defendant's 

constitutional rights. The United states supreme Court will 

decide this very issue later this term in Batson v. Kentucky, 

cert. granted, 85 L.Ed. 476 (1985). 

Logically, if the jury would have been constitutionally 

defective if chosen by virtue of the prosecution's challenges for 

cause, the same jury must be defective if chosen through 

peremptory challenges. Regardless of whether a constitutionally 

defective jury is created by the state through its challenges for 

cause or through its peremptory challenges, the result is 

identical. Clearly, there is more than one way to "stack a deck" 

and when the state accomplishes indirectly, through the use of 

peremptory challenges, the precise result condemned in 

Witherspoon and Grigsby for use of the challenge for cause, the 

constitutional consequences must be the same. In both cases, the 

resulting jury is not neutral on the question of innocence, but 

is biased in favor of guilt. 

c.� The state's Only Interest in Death Qualifica­
tion is Fiscal and Administrative 

The state's only interest in a criminal trial is in seeing 

justice done, not in obtaining a conviction or a particular 

sentence. Berger v. United states, 295 U.s. 78 (1935). For this 

reason, the state has no legitimate claim of entitlement to a 

death qualified jury because it is more favorable to the 

prosecution than ordinary criminal juries. Yet this is the 

reasoning which lies behind the contention voiced in the 

Petitioner's brief in Lockhart, and earlier in Spinkellink, that 

juries which are not death qualified may be "defendant prone." 

Discussing this position, the Eighth Circuit observed that this 
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is "the wrong issue. 

The issue is not whether non-death-qualified jurors are 

acquittal prone or death-qualified jurors are conviction-prone. 

The real issue is whether a death qualified jury is more prone to 

convict than the juries used in noncapital criminal cases 

juries which include the full spectrum of attitudes and 

perspectives regarding capital punishment. The fact that the 

state charges a defendant with a capital crime should not cause 

it to obtain a jury more prone to convict than if it had charged 

the defendant with a noncapital offense." Grigsby v. Mabry, 758 

F.2d at 2419 n. 31. The only meaningful standard of measurement 

of jury impartiality is an ordinary criminal trial jury; the 

evidence shows that compared to such a jury, death qualified 

juries are biased in favor of the prosecution. Since this kind 

of bias undermines the reliability of jury verdicts, and creates 

a risk of erroneous convictions, the state has no interest in 

obtaining a death qualified jury, unless the administrative 

advantages of having a single jury panel decide both guilt and 

penalty is greater than the constitutional deficiencies arising 

from the demonstrated bias and unreliability of death qualified 

juries. 

(1). The Florida Statutory Scheme Does Not Require Death 
Qualification. 

The first, and perhaps the best, measure of the state's 

interest is the statutory scheme which governs jury selection in 

this State. Florida Statutes section 913.13 provides that "[a] 

juror who has beliefs which preclude him from finding a defendant 

guilty of an offense punishable by death shall not be qualified 

as a juror in a capital case." In order to minimize the 

demonstrated prejudicial effects of death qualification on the 

jury's perception of the defendant's guilt or innocence, the 

trial court should identify jurors who must be disqualified under 

this section in an individual voir dire. ~ Hovey. This 

statutory section does not authorize the disqualification of 

jurors who can find a defendant guilty if the prosecution carries 

its burden, but who will not vote to inflict a death sentence. 
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The Florida legislature, therefore, has not proclaimed any 

interest in the death qualification procedure followed in this or 

any other case. 

The only other relevant statutory authority is Fla. stat. 

Sec. 913.03(10), which authorizes the removal of jurors whose 

"state of mind regarding the defendant, the case, the person 

alleged to have been injured by the offense charged, or the 

person on whose complaint the prosecution was instituted that 

will prevent him from acting with impartiality••• " But 

reliance on this provision to justify the exclusion of jurors who 

will be fair to both sides in the guilt phase but not in the 

penalty phase begs the question. The problem of impartiality in 

the penalty phase arises only if the same jury must decide both 

guilt or innocence and penalty. See Winick, Witherspoon in 

Florida: Reflections on the Challenge for Cause of Jurors in 

Capital Cases in a State in Which the Judge Makes the Sentencing 

Decision, 37 U. Miami L. Rev. 825, 835-40 (1983). 

Section 921.141(1) provides, in relevant part: 

upon conviction or adjudication of guilt of a 
defendant of a capital felony, the court 
shall conduct a separate sentencing pro­
ceeding to determine whether the defendant 
should be sentenced to death or life impris­
onment as authorized by s. 775.082. The pro­
ceeding shall be conducted by the trial judge 
before the trial jury as soon as practicable. 
If, through impossibility or inability, the 
trial jury is unable to reconvene for a 
hearing on the issue of penalty, having 
determined the guilt of the accused, the 
trial jUdge may summon a special juror or 
jurors as provided in chapter 913 to deter­
mine the issue of the imposition of the 
penalty. 

This Court has remanded at least fourteen cases for resentencing 

before a new jury. Lee v. state, 294 So.2d 305 (1974); Lamadline 

v. state, 303 So.2d 17 (Fla. 1974); Miller v. State, 332 So.2d 65 

(Fla. 1976); Messer v. state, 330 So.2d 137 (1974); Elledge v. 

state, 346 So.2d 998 (1977); Maggard v. state, 399 So. 2d 973 

(Fla. 1981); Rose v. state, 425 So.2d 521 (Fla. 1982); Perri v. 

State, 441 so.2d 606 (Fla. 1983); Trawick v. state, 473 So.2d 

1235 (Fla. 1985); Simmons v. state, 419 So.2d 316 (Fla. 1982); 
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Teffeteller v. state, 439 So.2d 840 (Fla. 1983); patten v. state, 

467 So.2d 975 (Fla. 1984); Hill v. state, 477 So.2d 553 (1985); 

Toole� v. state, So.2d , Case No. 65,378 (Fla. NOV. 25, 

1985). 

Nothing in this statute precludes a trial judge from, for 

example, seating alternate jurors who attended the guilt phase of 

the trial on the jury during the sentencing phase in place of 

jurors who would not consider imposing the death penalty. 

Alternate jurors would also replace any juror who stated that he 

or she would only consider the death penalty. The substitution 

of a small number of alternates would be simple, efficient, and 

fair. We do not suggest that this is the only way to avoid the 

prejudicial effect of death qualification. This is simply one 

method which presents advantages of efficiency and economy. The 

jury would thus be impartial in both the guilt and sentencing 

phases. Under current practice, the trial jury is not impartial 

in the critical determination of the defendant's guilt or 

innocence. Impartiality in the sentencing phase is bought too 

dearly when the cost is impartiality in the more important 

determination of guilt or innocence. This is especially true in 

Florida for two reasons. First, the verdict in the sentencing 

phase need not be unanimous. Even if the sentencing jury were 

less than impartial, it might still reach the same result by a 

smaller majority. Second, the jury's sentencing verdict is only 

advisory. We discuss this point in greater detail below. In 

general, the determination of guilt or innocence is more 

important because the cost of an erroneous conviction is surely 

far higher than the social cost of an erroneous sentence of life 

imprisonment. See 4 W. Blackstone, Commentaries on the Laws of 

England 358 (better that ten guilty men go free than one innocent 

person be convicted). 

(2).� The Trial Judge's Power to override the Jury's 
Recommendation Makes Death Qualification Before 
Trial Unnecessary. 

Florida law gives the trial jUdge the final decision on 

sentencing in a capital case. Fla. Stat. Section 921.141(3). 

59� 



The jury's recommendation receives "great weight" in the judge's 

final decision, Tedder v. state, 322 So.2d 908 (Fla. 1975), but 

judges retain, and not infrequently exercise, the power to over­

ride jury recommendations of life imprisonment or death. See 

Mello and Robson, Judge over Jury: Florida's practice of Imposing 

Death Over Life in Capital Cases, 13 Fla. st. Univ. L. Rev. 31 

(1985). 

Because the trial judge decides sentence 
without being bound by a jury recommendation, 
he may impose capital punishment in an appro­
priate case even if 'automatic life imprison­
ment' jurors remain on the capital jury and 
vote, as inevitably they will, for life 
imprisonment. Indeed, whatever guidance the 
jUdge is provided by the jury's recommenda­
tion on the life or death question is still 
provided by a jury whose members include 
'automatic life imprisonment' jurors. Since 
voir dire questioning will identify those 
jurors as being 'automatic life imprisonment' 
jurors, the jUdge will be aware of the number 
of such jurors sitting on the capital jury 
and will be able to give appropriate weight 
to the jury's advisory vote on sentence. 

Winick, supra, 37 U. Miami L. Rev. at 852 (footnotes omitted). 

In sum, Florida's statutory procedure already provides ample 

safeguards against "erroneous" failures to impose a death sen­

tence. For this reason, the state's interest in an impartial 

jury in the sentencing phase is insubstantial by comparison to 

the defendant's constitutional right to have an impartial jury 

decide the question of guilt or innocence. 

(3). This Court's decisions preclude reliance on 
residual doubts about guilt in mitigation of 
sentence. 

The united states Court of Appeals for the Eleventh Circuit, 

in smith v. Balkcom, supra, 660 F.2d at 580, concluded that -­

regardless of the strength of the evidence that death qualified 

juries were predisposed in favor of the prosecution -- death 

qualification was not constitutional error because "[t]here is a 

potential benefit to a defendant ••• which would be lost were 

the jury which found guilt discharged and a new jury empaneled to 
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4decide punishment. The members of the jury which heard the 

evidence in the guilt phase may believe that guilt has been 

proven to the exclusion of a reasonable doubt, "and yet, some 

genuine doubt exists •• The juror entertaining doubt which 

does not rise to reasonable doubt can be expected to resist those 

who would impose the ••• penalty of death •••• " Id. This 

court has repeatedly held that the sentencing judge should give 

no weight to jury recommendations based upon such lingering 

doubts about the defendant's guilt. In Buford v. state, 403 

So.2d 943 (Fla. 1981), this Court wrote: 

A convicted defendant cannot be 'a little bit 
guilty.' It is unreasonable for a jury to say 
in one breath that a defendant's guilt has 
been proved beyond a reasonable doubt and, in 
the next breath, to say someone else may have 
done it, so we recommend mercy. 

Id. at 953. Accord Burr v. state, 466 So.2d 1051, 1054 (Fla. 

1985); Sireci v. state, 399 So.2d 964, 972 (Fla. 1981). This 

holding distinguishes Florida's capital sentencing scheme from 

the Georgia case discussed in smith v. Balkcom. It is simply 

inconsistent to justify a system which impairs the defendant of a 

fair jury in the guilt phase of a trial on the basis of a 

"benefit" to which -- as a matter of state law -- a defendant in 

a Florida capital trial is not entitled. Since none of the 

reasons which ordinarily support death qualification are applic­

able to Florida's sentencing process, a defendant's constitu­

tional right to trial by an impartial jury surely must prevail in 

the balance. The only other justification the state might offer 

is the administrative and fiscal burden of selecting additional 

jurors for the sentencing phase. Even if such fiscal considera­

tions could playa proper role in this Court's constitutional 

40f course, it would not be necessary to empanel a new jury at 
all since in Florida the jUdge, not the jury, makes the final 
sentencing decision, and could give less weight to a jury 
recommendation influenced by jurors who would never vote to 
impose a death sentence. Nor would this be necessary if the 
court simply empaneled additional alternate jurors as substitutes 
for jurors who were not qualified to serve in the penalty phase. 
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analysis, they are insufficient to overcome the defendant's con­

stitutional rights. These expenses are slight by comparison to 

those incurred by, for example, a change of venue. Furthermore, 

they would be partially, if not entirely, offset by a reduction 

in the length of voir dire before trial,and by the increased 

accuracy of jury verdicts, which would reduce the costs of 

appellate review of capital cases. See Appendix 11. 

d.� The Right to Trial by an Impartial Jury outweighs 
the State's Interest in Death Qualification before 
Trial. 

"It is, of course, settled that a State may not entrust the 

determination of whether a man is innocent or guilty to a tri­

bunal 'organized to convict.'" Witherspoon, 391 u.S. at 521. Yet 

this is precisely what happens when we entrust the determination 

of guilt or innocence to a death qualified jury. Death qualifi­

cation undermines the fundamental premise of our jury system: 

that the fairest trial is one before a group fairly and randomly 

chosen from the entire community, which mirrors that community in 

its values and its diversity. Without compelling reasons, the 

state may not abridge this right. A similar compromise between 

the state's interest and the right to a trial by a jury 

representing a fair cross section of the community is presented 

in challenges to a prosecutor's racially motivated use of 

peremptory challenges. The Supreme Court has agreed to consider 

this issue this Term as well. Batson v. Kentucky, Docket NO. 84­

6263, cert. granted, 85 L.Ed 476 (1985). Florida's capital 

sentencing process makes death qualification before trial 

completely unnecessary. 
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