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STATEMENT OF CASE AND FACTS 

Respondent was charged by amended information on 

November 11, 1984, wi th  one count of t r a f f i c k i n g  i n  cocaine 

and one count of possession of cocaine.  $ 9  893.13(1) (e) , 

893.135(1) (b) ( 3 ) ,  F la .  S t a t .  (1983) (R 287) .' A t r i a l  by jury  

was conducted i n  the  C i r c u i t  Court, Ninth J u d i c i a l  C i r c u i t ,  

Osceola County, on February 5 and 6 ,  1984 (R 1 ) .  Respondent 

was a c q u i t t e d  by the  ju ry  on the t r a f f i c k i n g  charge,  but con- 

v i c t e d  of the  possession charge (R 238). 

On February 7, 1985, the  s t a t e  f i l e d  i t s  Notice of 

I n t e n t i o n  t o  Seek Sentencing a s  a Habitual Offender (R 279). 

A presentence i n v e s t i g a t i o n  was prepared and i s  p a r t  of the  

record on appeal.  • The sentencing hearing was he ld  on February 28, 1985 

(R 242). A t  t h i s  t ime, t h e  judgment was amended t o  r e f l e c t  

respondent 's  t r u e  name, Charles Jonathan Vicknair,  r a t h e r  than 

h i s  b r o t h e r ' s  name which he gave when a r r e s t e d  (R 243). The 

s t a t e  introduced c e r t i f i e d  copies of two felony convict ions 

from the  s t a t e  of Louisiana (R 248). One of these  p r i o r  felony 

convict ions was f o r  possession of marijuana, the  o t h e r ,  

possession of quaaludes (R 249). Af te r  argument, the cour t  

made the f ind ing  t h a t  respondent had been convicted of a felony 

i n  the  s t a t e  of Louisiana (R 253). Second, the  cour t  found 

t h a t  the  crime respondent was being sentenced f o r  was committed 

) r e f e r s  t o  the  record on appeal.  



a within  f i v e  years  of the  exp i ra t ion  of the  sentence f o r  t h e  

Louisiana convict ion (R 254). The cour t  found t h a t  no evidence 

had been presented t o  suggest t h a t  respondent had been pardoned 

o r  t h a t  t h e  convict ion had been s e t  a s ide  on appeal (R 254). 

Las t ly ,  the  court  found t h a t  the  p ro tec t ion  of the pub l i c  

requi red  an enhanced sentence (R 254). The prosecutor  argued 

t h a t  respondent was a  h a b i t u a l  n a r c o t i c  of fender ,  i n  t h a t  a l l  

of h i s  p r i o r  convict ions a s  we l l  a s  t h e  i n s t a n t  of fense  were 

a l l  drug r e l a t e d  (R 250) . This reason,  p r i o r  drug convict ions,  

was l i s t e d  a s  a  reason f o r  departure  (R 273). Af ter  computing 

a  guide l ines  scoresheet  and hearing f u r t h e r  argument on the  

presence o r  absence of reasons f o r  depar ture ,  the  cour t  sen- 

tenced respondent t o  f i v e  years  inca rce ra t ion  (R 275). 

a Notice of Appeal was f i l e d  on March 12, 1985 (R 271). 

The b r i e f s  were w r i t t e n  before t h i s  c o u r t ' s  decis ion i n  Hendrix 

v.  S t a t e ,  475 So.2d 1218 (Fla .  1985). On   arch 6 ,  1986, t h e  

D i s t r i c t  Court of Appeal, F i f t h  D i s t r i c t ,  en tered  i t s  opinion 

i n  t h i s  cause,  which c e r t i f i e d  the  following quest ion a s  being 

a  quest ion of g r e a t  pub l i c  importance: 

I s  the  determination of a  
defendant as an h a b i t u a l  offender  
pursuant t o  sec t ion  775.084, 
F lo r ida  S t a t u t e s ,  a  permiss ib le  
reason t o  depart  from a recommended 
guide l ine  sentence where the  s o l e  
f a c t u a l  b a s i s  f o r  t h e  hab i tua l  offender  
determination i s  t h e  defendant 's  
c r iminal  record and cur ren t  convict ion 
which have already been weighed 
i n  a r r i v i n g  a t  the  guide l ine  sentence,  
o r  when the  f a c t u a l  b a s i s  f o r  the  
h a b i t u a l  offender  determination, 
o ther  than the  defendant 's  c r iminal  
record,  i s  no t  a c l e a r  and convincing 



reason f o r  depa r tu re  under guide- 
l i n e  sen tenc ing  c r i t e r i a ?  

Notice t o  Invoke Di sc re t iona ry  J u r i s d i c t i o n  was t imely  

f i l e d  on A p r i l  1 ,  1986. 



'SUMMARY OF ARGUMENT 

Assuming t h a t  sen tences  f o r  h a b i t u a l  o f f ende r s  a r e  

t o  be imposed pursuant  t o  t h e  s en t enc ing  g u i d e l i n e s ,  then  

h a b i t u a l  o f f ende r  s t a t u s  i s  a c l e a r  and convincing reason  f o r  

depa r tu re .  Although an o f f e n d e r ' s  p r i o r  r eco rd  i s  used t o  

determine i n  p a r t  h a b i t u a l  o f f ende r  s t a t u s ,  i t  i s  n o t  merely 

t h e  conv ic t ions  which form t h e  b a s i s  f o r  f i n d i n g  t h a t  a  

defendant i s  a  h a b i t u a l  o f f ende r .  The c o u r t  must make t h e  

f a c t u a l  f i n d i n g  t h a t  enhanced i n c a r c e r a t i o n  i s  necessary  f o r  

t h e  p r o t e c t i a n  o f  t h e  p u b l i c .  Fu r the r ,  t h e  s t a t e  must e s t a b l i s h  

t h e  t iming  o f  the p r i o r  f e l o n i e s ,  an a s p e c t  o f  an o f f e n d e r ' s  

r eco rd  which cannot be inc luded  i n  t h e  computation o f  t h e  

recommended g u i d e l i n e s  sentence.  Therefore ,  a  f i n d i n g  o f  

h a b i t u a l  o f f ende r  s t a t u s  r e q u i r e s  much more than a  simple 

cons ide ra t ion  of  s co red  p r i o r  f e l o n i e s  and s o  does n o t  v i o l a t e  

Hendrix v. S t a t e ,  475 So. 2d 1218 (F l a .  1985). 

The r e l i a n c e  upon h a b i t u a l  o f f ende r  s t a t u s  a s  a  

reason f o r  depa r tu re  i s  n o t  ~ r o h i b i t e d  by t h e  g u i d e l i n e s ,  i n  

f a c t ,  t he  purposes of  t h e  h a b i t u a l  o f f ende r  a c t  a r e  i n  complete 

harmony wi th  t h e  s t a t e d  purposes o f  t h e  sen tenc ing  g u i d e l i n e s .  



ARGUMENT 

A FINDING OF HABITUAL FELONY 
OFFENDER STATUS IS A CLEAR AND 
C O N V I N C I N G  REASON FOR DEPARTURE 
FROM THE RECOMMENDED GUIDELINES 
SENTENCE, I F  UNDER THE RULE AT ALL. 

The D i s t r i c t  Court o f  Appeal, F i f t h  D i s t r i c t  has  

framed t h e  i s s u e  i n  t h i s  cause as s t a t e d  i n  t h e  s ta tement  of 

case  and f a c t s ,  i n f r a .  As a th re shho ld  i n q u i r y ,  however, 

p e t i t i o n e r  r e s p e c t f u l l y  sugges t s  t h a t  an e q u a l l y  compell ing 

ques t ion  of  g r e a t  p u b l i c  importance i s  whether t h e  ope ra t ion  

of t h e  h a b i t u a l  o f f ende r  ac t  t akes  a sen tence  o u t s i d e  of 

t h e  g u i d e l i n e s  scheme a l t o g e t h e r .  P e t i t i o n e r  contends t h a t  

t h e  l e g i s l a t u r e  has  enac ted  s u b s t a n t i v e  l a w  i n  t h e  form o f  

a t h e  h a b i t u a l  o f f ende r  a c t  t h a t  i s  an e n t i r e l y  s e p a r a t e  

s en t enc ing  scheme. Sec t ion  775.084, F l o r i d a  S t a t u t e s  

has  a formal procedure t h a t  must be followed. The c o u r t  must 

c0nduc.t a  s e p a r a t e  proceeding,  a f t e r  advance w r i t t e n  n o t i c e ,  

w i th  t h e  assurance  of  many r i g h t s  i nc lud ing  c o n f r o n t a t i o n ,  

cross-examination and a s s i s t a n c e  of  counsel .  There a r e  spe- 

c i f i c  f i n d i n g s  which must be made by t h e  t r i a l  c o u r t  t o  

determine t h a t  a defendant i s  a h a b i t u a l  o f f ende r .  P e t i t i o n e r  

sugges t s  t h a t  t he se  s p e c i f i c  s t a t u t o r y  p rov i s ions  c o n t r o l  t h e  

gene ra l  s t a t u t o r y  p rov i s ion  o f  s e c t i o n  921.001, F l o r i d a  

S t a t u t e s  (1985). E.g., Panzavecchia v. S t a t e ,  201 So.2d 762 (Fla. 1967). 

I n  a n t i c i p a t i o n  of r e sponden t ' s  r e t o r t  t h a t  t h e  

g u i d e l i n e s  must apply t o  a l l  sen tences  imposed a f t e r  October 

1 ,  1983, p e t i t i o n e r  submits t h a t  committee n o t e  ( a ) ,  which i s  



adopted as p a r t  of the  sentencing guidel ines,  c l ea r ly  s t a t e s  

t h a t ,  "the operation of t h i s  r u l e  i s  not  intended t o  change 

the  law or  requirements of proof as regards sentencing." The 

spec i f i c  s t a tu to ry  provision of the hab i tua l  offender ac t  must 

control  over the  general sentencing guidelines provisions. 

Therefore, once hab i tua l  offender s t a t u s  i s  determined, the 

guidel ines a r e  not  appl icable ,  and sentences must be imposed 

without reference t o  the sentencing guidel ines.  

Pe t i t ioner  recognizes tha t  the  l a t e s t  version of 

the amendments t o  the  sentencing guidel ines committee notes 

adds these sentences t o  note (-d) (10) : "If  the offender i s  

sentenced under sec t ion 775.084 (habi tual  of fender) ,  the  

maximum allowable sentence i s  increased as  provided by operation 

of t ha t  s t a t u t e .  I f  the  sentence imposed departs from the 

recommended sentence, the  provisions of paragraph (d) (11) 

s h a l l  apply." The Florida Bar Re: Rules of Criminal Procedure 

(Sentencing Guidelines) , (Fla.  

However, to  date these amendments have not  been adopted by 

the  l eg i s l a tu r e .  The prescribed punishment fo r  criminal 

offenses i s  substant ive law. S t a t e  v. Garcia, 229 So.2d 236 

(Fla. 1969). In  the case of con f l i c t  between a s t a t u t e  and 

a procedural law on a substant ive matter ,  the  s t a t u t e  must 

control .  Benyard v. Wainwright, 322 So.2d 473 (Fla.  1975). 

Therefore, despi te  the discussion of the hab i tua l  offender 

a c t  i n  the amended committed note ,  s ince  i t  i s  only a  pro- 

cedural r u l e ,  i t  cannot supercede a substant ive s t a t u t e  passed 

by the  l eg i s l a tu r e .  The habi tual  offender a c t  supercedes the 



a sen tenc ing  g u i d e l i n e s  because t h e  g u i d e l i n e s  a r e  p rocedura l  

i n  n a t u r e .  S t a t e  v.  Jackson,  478 So.2d 1054 (F la .  1985).  

Even i f  t h e  l e g i s l a t u r e  adopts  t h e  l a t e s t  amendments, t h e  

s p e c i f i c  h a b i t u a l  o f f ende r  a c t  must s t i l l  c o n t r o l  over  t h e  

gene ra l  sen tenc ing  scheme. P e t i t i o n e r  contends t h a t  t h e  

h a b i t u a l  o f f ende r  a c t  i s  s e p a r a t e  and d i s t i n c t  from t h e  

s en t enc ing  g u i d e l i n e s ,  and once h a b i t u a l  o f f ende r  s t a t u s ,  a s  

p r e s c r i b e d  by t h a t  s t a t u t e ,  i s  found t o  e x i s t ,  t h e  sen tence  

i s  o u t s i d e  o f  t h e  ambit o f  t h e  g u i d e l i n e s .  

Should t h i s  honorable c o u r t  d i s ag ree  w i th  t h e  

foregoing  argument, p e t i t i o n e r  r e s p e c t f u l l y  suggest  t h a t  t h e  

f i n d i n g  of  h a b i t u a l  o f f ende r  s t a t u s  i s  a c l e a r  and convincing 

reason  f o r  depar ture .  

Hendrix v. S t a t e ,  475 ~ o . 2 d  1218 (F l a .  1985), h e l d  

t h a t  p r i o r  convic t ions  which were s co red  and used t o  compute 

t h e  recommended g u i d e l i n e s  s en t ence  could n o t  be  used as a  

reason f o r  depa r tu re .  "To a l low t h e  t r i a l  judge t o  depa r t  

from t h e  g u i d e l i n e s  based upon a f a c t o r  which has  a l r eady  

been weighed i n  a r r i v i n g  a t  a presumptive sen tence  would i n  

e f f e c t  be  count ing  t h e  conv ic t ions  twice  which i s  con t r a ry  

t o  t h e  s p i r i t  and i n t e n t  o f  t h e  gu ide l ines . "  - Id .  a t  1220. 

It  i s  t r u e  t h a t  proof o f  one p r i o r  fe lony  i s  a  v i t a l  component 

of h a b i t u a l  fe lony  o f f ende r  c l a s s i f i c a t i o n .  However, before  

a  defendant can be d e c l a r e d  t o  be a h a b i t u a l  o f f ende r ,  t h e  

c o u r t  must conduct a formal hea r ing ,  a f t e r  due n o t i c e  by t h e  

s t a t e ,  and make t h e  f a c t u a l  f i n d i n g  on t h e  r eco rd  t h a t  an 

a enhanced sen tence  i s  necessary  f o r  t h e  p r o t e c t i o n  o f  t h e  p u b l i c .  



This f inding i s  predicated upon matters  revealed i n  the pre- 

sentence inves t igat ion.  "Thus, the determination t h a t  a person 

i s  a hab i tua l  offender requires more than a simple considerat ion 

of p r i o r  fe lonies ."  Ferguson v. S t a t e ,  481 So.2d 924, 925 

(Fla.  2d DCA 1986). It i s  t r u e  t ha t  t h i s  f ac tua l  f inding must 

be es tabl ished by the  preponderance of the  evidence. However, 

once hab i tua l  felony offender s t a t u s  is  determined, t h i s  s t a t u s  

i s  a c l e a r  and convincing reason f o r  departure.  

The decision of the f i f t h  d i s t r i c t  points  out t h a t  

the  f inding t ha t  increased incarcera t ion i s  necessary f o r  the 

protec t ion of the publ ic  can be based so le ly  on the defendant 's  

p r i o r  convictoins . Pe t i t i one r  submits t ha t  Hendrix i s  not  

v io la ted  when an offender 's  p r i o r  criminal record i s  consulted 

t o  reach another conclusion tha t  i s  i t s e l f  a c l e a r  and con- 

vincing reason f o r  departure. These permissible conclusions 

include the  timing of the  offenses,  whether they form an esca la t ing  

pa t t e rn ,  o r  a s  here ,  t ha t  the  p r i o r  crimes are  a l l  drug re la ted .  

Further,  the s t a t e  must e s t ab l i sh  t ha t  the sentence 

f o r  the p r i o r  conviction used t o  f i nd  hab i tua l  offender s t a t u s  

expired within f i v e  years of the  commission of the  offense f o r  

which the offender i s  being sentenced. The timing of the 

offenses cannot be included i n  the computation of the recom- 

mended guidel ines sentence. A f inding of hab i tua l  offender 

s t a t u s  requires  much more than a simple consideration of scored 

p r i o r  convictions and so does not v io l a t e  Hendrix. 

It i s  evident from sect ion 
775.084 t ha t  the presence of a 
p r i o r  conviction i n  a defendant 's  



criminal  h i s t o r y  simply i g n i t e s  
t h e  procedural events  which must 
precede the  imposit ion of a  hab i tua l  
offender  sentence.  I n  resolv ing  
whether t o  impose a  hab i tua l  
offender  sentence,  however, the  
t r i a l  c o u r t ' s  assessment of r e l evan t  
circumstances i s  n e i t h e r  dependent 
upon nor  r e l a t e d  t o  "the determination 
of g u i l t  of the  underlying subs tan t ive  
of fense ,  and new f ind ings  of f a c t  
sepa ra te  and d i s t i n c t  from the  crime 
charged a re  required."  - Eutse 
S t a t e ,  383 So.2d 219, 223 -80). F a  
Eutsev makes i t  eaua l lv    lain t h a t  
_I 

even thou h a  pri6r cohvict ion i s  f mechanica l y  e s s e n t i a l  t o  the  
invocat ion of sec t ion  775.084, i t  
i s  the  subsequent convict ion "which 
t r i g g e r s  t h e  opera t ion  of the  a c t . "  
Id .  Thus, t h e  h a b i t u a l  offender  - 
sentence can r e a d i l y  be d i f f e r e n t i a t e d  
from pre-Hendrix departure  sentences 
which w e r b o t t o m e d  s o l e l y  on the 
f a c t  of p r i o r  conviction. 

a Fleming v. S t a t e ,  480 So.2d 715, 716 (Fla .  2d DCA 1986). 

Habitual offender  s t a t u s  i s  not  used t o  compute 

the  recommended guide l ines  score ,  n e i t h e r  i s  i t s  cons idera t ion  

prohib i ted  by t h e  guide l ines .  I n  f a c t ,  t he  purpose of t h e  

h a b i t u a l  offender  a c t  was s t a t e d  i n  Eutsey, supra,  t o  allow 

enhanced p e n a l t i e s  f o r  those defendants who meet ob jec t ive  

guide l ines  i n d i c a t i n g  recidivism. The s t a t e d  purpose of the  

sentencing guide l ines  include:  

(2) The primary purpose of sentencing 
i s  t o  punish t h e  offender 

(4) The s e v e r i t y  of t h e  sanct ion 
should increase  with the  length  and 
na ture  of the  o f fender ' s  cr iminal  
h i s to ry .  

(7) Because t h e  c a p a c i t i e s  of s t a t e  
and l o c a l  co r rec t iona l  f a c i l i t i e s  a r e  



f i n i t e ,  use of i n c a r c e r a t i v e  sanct ions  
should be l i m i t e d  t o  those persons 
. . . who have longer c r iminal  h i s t o r i e s .  

Cormnittee Note (d) (11) au thor izes  departure  based 

on f a c t o r s  which a r e  cons i s t en t  with the  statement of purpose. 

Departure based upon a  f ind ing  of hab i tua l  offender  s t a t u s  

c e r t a i n l y  s a t i s f i e s  t h i s  c r i t e r i a .  

When adopting the  sentencing gu ide l ines ,  t h e  l e g i s -  

l a t u r e  was s i l e n t  a s  t o  i t s  i n t e n t  t h a t  the  new scheme preempt 

e x i s t i n g  law on the subjec t  of  sentencing,  including t h e  hab i tua l  

offender  a c t .  Ch. 84-328, Laws of Fla .  Although t h e r e  i s  a  

genera l  presumption t h a t  the  l e g i s l a t u r e  passes  s t a t u t e s  with 

knowledge of p r i o r  e x i s t i n g  laws, a  genera l  law covering an 

e n t i r e  sub jec t  mat ter  supercedes a  former, more s p e c i f i c  s t a t u t e  

on the  subjec t  only when t h a t  i s  the  manifest  i n t e n t  of t h e  

l e g i s l a t u r e .  S t a t e  v. Dunmann, 427 So.2d 166 (Fla .  1983). 

Repeal by impl ica t ion  i s  no t  favored. P e t i t i o n e r  r e s p e c t f u l l y  

suggests  t h a t  t h e  p r a c t i c a l  e f f e c t  and consequences of t h e  

h a b i t u a l  offender  a c t  survives t h e  sentencing guide l ines  i f  

and only i f  h a b i t u a l  offender  s t a t u s  i s  a  c l e a r  and convincing 

reason f o r  departure .  I f  the  only e f f e c t  of hab i tua l  fe lony 

offender  s t a t u s  i s  t o  s e t  the  ou te r  l i m i t  on the  maximum ex ten t  

of departure ,  f o r  a l l  p r a c t i c a l  purposes,  t h e  h a b i t u a l  offender  

a c t  i s  rendered impotent. Only i n  those extremely r a r e  cases 

where the  recommended sentence exceeds the  s t a t u t o r y  maximum 

w i l l  t h e  s t a t u s  have any e f f e c t .  To s o  i n t e r p r e t  the  h a b i t u a l  

offender  a c t  ev i sce ra tes  i t .  Such an i n t e n t  cannot be a sc r ibed  

t o  the  l e g i s l a t u r e .  



CON CLUS'I'ON 

Based upon the  a u t h o r i t i e s  and arguments presented 

h e r e i n ,  p e t i t i o n e r  r e s p e c t f u l l y  requests t h i s  honorable cour t  

determine t h a t  sentences pursuant t o  the  h a b i t u a l  fe lony 

offender a c t  a r e  ou t s ide  the  ambit of the  sentencing gu ide l ines ,  

o r  a l t e r n a t i v e l y ,  t o  answer the  c e r t i f i e d  quest ion i n  t h e  

a f f i rma t ive  . 
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