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BARKETT, J. 

The Fifth District Court of Appeal certified the following 

question in Vicknair v. State, 483 So.2d 896, 898 (Fla. 5th DCA 

Is the determination of a defendant as an habitual 
offender pursuant to section 775.084, Florida 
Statutes, a permissible reason to depart from a 
recommended guideline sentence where the sole factual 
basis for the habitual offender determination is the 
defendant's criminal record and current conviction 
which have already been weighed in arriving at the 
guideline sentence, or when the factual basis for the 
habitual offender determination, other than the 
defendant's criminal record, is not a clear and 
convincing reason for departure under guideline 
sentencing criteria? 

We have jurisdiction. Art. V, § 3 (b) (4), Fla. Const. 

The district court reversed the sentence of the trial 

judge which departed from the recommended sentencing guidelines 

on the basis of the following four reasons: 

(1) Defendant was found to be an habitual 
felony offender pursuant to F.S. 775.084; 

(2) Defendant was twice previously convicted 
of possession of illegal drugs; 

(3) Defendant has previously received a 
suspended sentence with five years 
probation and fine, and a term of one 
year imprisonment, all of which have 
failed to deter or rehabilitate him; 



( 4 )  A g u i d e l i n e  s en t ence  of 364 days  county  
j a i l  and/or  f i v e  y e a r s  p r o b a t i o n  would be 
i n a p p r o p r i a t e  i n  t h i s  c a s e .  

The d i s t r i c t  c o u r t  c o r r e c t l y  recogn ized  t h a t  because  t h e r e  

was no f a c t u a l  b a s i s  f o r  t h e  t r i a l  c o u r t ' s  d e t e r m i n a t i o n  of  

h a b i t u a l  o f f e n d e r  s t a t u s  o t h e r  t h a n  t h e  d e f e n d a n t ' s  p r i o r  

c r i m i n a l  r e c o r d  which had a l r e a d y  been f a c t o r e d  i n t o  t h e  

g u i d e l i n e s ,  a  d e p a r t u r e  s e n t e n c e  would c o n f l i c t  w i t h  o u r  ho ld ing  

i n  Hendrix v .  S t a t e ,  475 So.2d 1218 ( F l a .  1985 ) .  

Subsequent  t o  a c c e p t i n g  j u r i s d i c t i o n  i n  t h i s  c a s e ,  w e  have 

answered t h e  c e r t i f i e d  q u e s t i o n  i n  t h e  n e g a t i v e  i n  Whitehead v .  

S t a t e ,  No. 67,053 ( F l a .  O c t .  30, 1 9 8 6 ) .  I n  accordance  w i t h  

Whitehead, w e  approve t h e  d e c i s i o n  of t h e  d i s t r i c t  c o u r t  below. 

I t  i s  s o  o rde r ed .  

McDONALD, C . J . ,  and ADKINS, BOYD, E H R L I C H  and SHAW, JJ. ,  Concur 
OVERTON, J . ,  Concurs i n  r e s u l t  on ly  

NOT FINAL U N T I L  TIME EXPIRES TO FILE REHEARING MOTION AND, I F  
FILED, DETERMINED. 
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