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PRELIMINARY STATEMENTS 

The numer ica l  d e s i g n a t i o n  g iven  t o  t h e  for thcoming arguments  

co r respond  t o  t h e  arguments  i n  A p p e l l a n t ' s  I n i t i a l  B r i e f .  

The symbols "R" w i l l  be used t o  d e s i g n a t e  t h e  r e c o r d  on 

a p p e a l ,  and t h e  symbol "S.R."  w i l l  be  used t o  d e s i g n a t e  t h e  

supp lementa l  r e c o r d  on a p p e a l .  

ADDITIONAL STATEMENT OF THE FACTS 

The supp lementa l  r e c o r d  on a p p e a l  which c o n t a i n s  t h e  

t r a n s c r i p t i o n  of t h e  numerous hours  of i n t e r r o g a t i o n  were made 

from c o p i e s  of t h e  o r i g i n a l  t a p e s .  The Cle rk  of t h e  Supreme Cour t  

has  i n  i t s  p o s s e s s i o n  c o p i e s  of t h e  v i d e o  t aped  i n t e r r o g a t i o n s  

r a t h e r  t h a n  t h e  o r i g i n a l s  which a r e  s t i l l  i n  t h e  p o s s e s s i o n  of t h e  

v a r i o u s  l a w  enforcement  a g e n c i e s .  
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I. THE CONVICTION FOR SEXUAL 
BATTERY MUST BE REVERSED 

Our sys tem of assembly l i n e  j u s t i c e  sometimes l o s e s  touch  

w i t h  t h e  c o n t r o l l i n g  l e g a l  p r i n c i p l e  i n  t h i s  c o u n t r y  t h a t  a p e r s o n  

i s  s t i l l  presumed i n n o c e n t  u n t i l  p roven  g u i l t y .  Diec ioue  v. 

S t a t e ,  1 3 1  So.2d 7 ( F l a .  1 9 6 1 ) ;  and  Davis  v. S t a t e ,  90 So.2d 

629 ( F l a .  1956) .  The A p p e l l a n t  m a i n t a i n s ,  and t h e  S t a t e  does  n o t  

t a k e  i s sue  w i t h  t h e  t h e o r y  t h a t  a p e r s o n  cannot  commit s e x u a l  

b a t t e r y  upon a corpse .  

was a l i v e  o r  deceased a t  t h e  t i m e  of t h e  a l l e g e d  s e x u a l  b a t t e r y .  

An e s s e n t i a l  e lement  of t h e  o f f e n s e  of s e x u a l  b a t t e r y  i s  t h a t  t h e  

v i c t i m  was a "pe rson" ,  w i t h  t h e  burden of proof be ing  on t h e  

S ta te .  C h r i s t o p h e r  v. F l o r i d a ,  824 F.2d 836 ( 1 1 t h  C i r .  1 9 8 7 ) ;  

I n  re  Winship, 397 U.S. 358, 364 (1970) ;  and Yates v. Aiken, 

- U . S .  -, 1 F.L.W.Fed. 1216 ( January  15,  1988) .  

The i n s t a n t  issue is  whether  t h e  v i c t i m  

There  e x i s t e d  no ev idence  t h a t , a t  t h e  time of t h e  

i n s e m i n a t i o n ,  t h e  v i c t i m  was s t i l l  a l i v e .  I n  f a c t ,  t h e  ev idence  

showed j u s t  t h e  r e v e r s e .  The S t a t e ' s  e x p e r t  t e s t i f i e d  t h a t ,  "1 

b e l i e v e  i n  a l l  p r o b a b i l i t y  Karen S l a t t e r y  was dead by t h e  t ime s h e  

was r e l o c a t e d  t o  t h e  back room."(R.3063) The e x p e r t  f u r t h e r  

t e s t i f i e d  t h a t  t h e r e  was no t r a c e s  of semen i n  t h e  l a r g e  pool of 

b lood i n  t h e  d i n i n g  room, and t h a t  t h e  i n s e m i n a t i o n  o c c u r r e d  i n  

t h e  mas te r  bedroom, which is,  a c c o r d i n g  t o  t h e  ev idence  a f t e r  s h e  

was r e l o c a t e d .  (R. 2693) 

B e f o r e  a cause can  be  s u b m i t t e d  t o  t h e  j u r y ,  t h e  S ta te  m u s t  

I prove  each element  of t h e  crime charged.  I n  t h e  i n s t a n t  case, t h e  

2 



S t a t e  never  proved t h a t  t h e  v i c t i m  was a " l i v i n g  pe r son"  a t  t h e  

t i m e  of t h e  i n s e m i n a t i o n  as  r e q u i r e d  by F l o r i d a  and o t h e r  

j u r i s d i c t i o n .  McCrae v. Wainwright ,  439 So.2d 868 (Fla.  1 9 8 3 ) ;  

M c C a l l  v. S t a t e ,  503 So.2d 306 ( F l a .  5 t h  D.C.A. 1 9 8 7 ) ;  

Pennsy lvan ia  v. Holcomb, 498 A.2d 833 (Pa.  1 9 8 5 ) ;  C a l i f o r n i a  v .  

S tandworth ,  1 1 4  Cal .Rptr .  250, 11 Cal.3d 588, 522 P.2d 1058 

(1974) ;  Hines  v. Maryland, 473 A.2d 1335 (Md.App. 1 9 8 4 ) ;  and 

- U . S .  v. Thomas, 1 3  C.M.A. 278 (Ct.MiL.App. 1 9 6 2 ) .  

Because t h e  S t a t e  f a i l e d  t o  p rove  t h a t  t h e  v i c t i m  was a l i v e  

a t  t h e  t i m e  of t h e  i n s e m i n a t i o n ,  t h e  c o n v i c t i o n  f o r  Count 11, 

Sexual  B a t t e r y ,  m u s t  be  r e v e r s e d  w i t h  d i r e c t i o n s  t o  enter  a 

judgement of a c q u i t t a l .  A d d i t i o n a l l y ,  s i n c e  t h e  j u r y  was 

p r e j u d i c e d  i n  t h e  g u i l t  phase  by d e l i b e r a t i n g  on a n  o f f e n s e  which 

l e g a l l y  d i d  n o t  e x i s t ,  a new t r i a l  i s  mandated. A t  t h e  v e r y  l eas t  

t h i s  cause m u s t  be remanded f o r  a new s e n t e n c i n g  because  b o t h  

t h e  j u r y  and t h e  J u d g e  r e l i e d  on a n o n- e x i s t e n t  a g g r a v a t i n g  f a c t o r  

i n  r e a c h i n g  t h e  d e a t h  s e n t e n c e .  

3 



11. THE APPELLANT'S CONFESSION WAS 
TAKEN I N  VIOLATION OF THE FIFTH 
AMENDMENT 

R e g a r d l e s s  of t h e  o t h e r  i ssues  r a i s e d  h e r e i n ,  A p p e l l a n t ' s  

c o n v i c t i o n  m u s t  be r e v e r s e d  because  of t h e  i r r e f u t a b l e  F i f t h  

Amendment v i o l a t i o n  as r e c e n t l y  i n t e r p r e t e d  i n  C h r i s t o p h e r  v .  

F l o r i d a ,  824 F.2d 836 ( 1 1 t h  C i r .  1987) .  The E leven th  C i r c u i t  

j u s t  r e v e r s e d  a t e n  ( 1 0 )  y e a r  o l d  d e a t h  s e n t e n c e  and c o n v i c t i o n  

because  t h e  de fendan t  s t a t e d ,  "I g o t  n o t h i n g  else t o  s a y" ,  r u l i n g  

t h a t  such a s t a t e m e n t  equa ted  and e l e v a t e d  t o  a n  unequivocal  

i n n o v a t i o n  of h i s  r i g h t  t o  remain s i l e n t .  I n  t h e  i n s t a n t  cause, 

t h e  A p p e l l a n t  no  l e s s  t h a n  t h r e e  ( 3 )  times invoked h i s  F i f t h  

Amendment r i g h t  t o  remain s i l e n t .  

APPELLANT: No, because  you 've  g o t  t o  g e t  back 
over  t h e r e  and I r e a l l y  a i n ' t  g o t  n o t h i n g  e lse  
t o  s a y  anymore.(S.R. 966) 

* * * 

APPELLANT: I ' d  r a t h e r  n o t  t a l k  a b o u t  i t . ( R .  
3000) (S .R.  1078)  

* * * 

APPELLANT: I d o n ' t  want t o  t a l k  a b o u t  i t . ( R .  
3018 (S.R. 1095) 

However, t h e  A p p e l l a n t ' s  i n v o c a t i o n  f e l l  upon deaf ears  as  t h e  

p o l i c e  t o t a l l y  d i s r e g a r d e d  t h e  F i f t h  Amendment's p r o t e c t i o n s .  

The F i f t h  Amendment r e q u i r e s  t h e  p o l i c e  t o  immedia te ly  cease 

q u e s t i o n i n g  of a s u s p e c t  once t h e  s u s p e c t  " i n d i c a t e s  i n  any 

manner, a t  any t i m e  ...." d u r i n g  q u e s t i o n i n g ,  t h a t  h e  w i s h e s  t o  

remain s i l e n t .  Miranda v. Ar izona ,  384 U.S. 436, 473-74, 86 S. 
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C t .  1602, 1627-28, 1 6  L.Ed.2d 694 (1966) ;  Michiuan v .  Moslev, 

423 U.S. 96, 1 0 0 ,  76 S.Ct. 321, 325, 46 L.Ed.2d 313 (1975) ;  

Mar t in  v.  Wainwriqht ,  770 F.2d 918, 923-24 ( 1 1 t h  C i r .  1 9 8 5 ) ,  

modi f i ed ,  770 F.2d 185, ce r t .  den ied ,  - U.S.  -, 107 S e c t .  307, 

93 L.Ed.2d 281 (1986) ;  and C h r i s t o p h e r  v .  F l o r i d a ,  supra .  

For ,  as  t h e  Cour t  s t a t e d  i n  Mosley, t h e  
u n d e r l y i n g  purpose  of t h e  r i g h t  t o  c u t  o f f  
q u e s t i o n i n g  is t o  g i v e  t h e  s u s p e c t  c o n t r o l  over  
" t h e  t i m e  a t  which q u e s t i o n i n g  o c c u r s ,  t h e  
s u b j e c t s  d i s c u s s e d ,  and t h e  d u r a t i o n  of t h e  
i n t e r r o g a t i o n " ,  s o  as t o  " c o u n t e r a c t  t h e  
c o e r c i v e  presumes of t h e  c u s t o d i a l  s e t t i n g " .  
Mosley, 423 U.S.  a t  103-04, 96 S.Ct. a t  326. 
Allowing a suspect t o  c o n t r o l  t h e  t iming  of a n  
i n t e r r o g a t i o n  through h i s  a b i l i t y  t o  " i n i t i a t e "  
it s e r v e s  t h i s  purpose ;  p e r m i t t i n g  t h e  p o l i c e  
t o  c o n t i n u e  a c u s t o d i a l  i n t e r r o g a t i o n  d e s p i t e  a 
r e q u e s t  t o  s t o p  i n  hope t h a t  t h e  s u s p e c t  w i l l  
e v e n t u a l l y  ask a q u e s t i o n  does  n o t .  
C h r i s t o p h e r  v. F l o r i d a ,  supra., n o t e  22. 

I n  t h e  i n s t a n t  cause, a l t h o u g h  t h e  A p p e l l a n t  r e p e a t e d l y  s t a t e d  

t h a t  h e  d i d n ' t  want t o  t a l k  abou t  i t ,  t h e  p o l i c e  c o n t i n u e d  w i t h  

t h e i r  i n t e r r o g a t i o n s  which d i r e c t l y  v i o l a t e d  t h e  F i f t h  Amendment. 

I n  i t s  b r i e f ,  t h e  S t a t e  m a k e s  t h e  argument t h a t  because  t h e  

A p p e l l a n t  c o n t i n u e d  t o  answer q u e s t i o n s ,  t h a t  was a v o l u n t a r y  

wa ive r  of h i s  r i g h t s .  (Answer B r i e f  p. 9 0 ) .  However, t h e  S t a t e  

has  over looked t h e  p r o p o s i t i o n  t h a t  " j u s t  a s  one canno t  s t a r t  a n  

e n g i n e  t h a t  i s  a l r e a d y  running,  a s u s p e c t  canno t  i n i t i a t e  a n  

on-going i n t e r r o g a t i o n " .  C h r i s t o p h e r  v .  F l o r i d a ,  s u p r a .  ; and 

Smith v. Wainwriqht ,  777 F.2d 609, 618 ( 1 1 t h  C i r .  1985) .  I n  t h e  

i n s t a n t  cause, t h e  A p p e l l a n t  d i d  not waive h i s  r i g h t  t o  remain 

s i l e n t  o r  i n i t i a t e  t h e  i n t e r r o g a t i o n ,  b u t  r a t h e r ,  h i s  r e q u e s t  t o  
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t e r m i n a t e  t h e  i n t e r r o g a t i o n  was t o t a l l y  i g n o r e d  by t h e  p o l i c e  as 

t h e v  c o n t i n u e d  t o  q u e s t i o n  t h e  Appe l l an t .  T h i s  i s  a c l e a r  and 

b l a i n t e n t  v i o l a t i o n  of t h e  p r o t e c t i o n s  a f f o r d e d  by t h e  F i f t h  

Amendment. 

I n  l i g h t  of r e c e n t  Cour t  d e c i s i o n s ,  t h e  S t a t e ' s  argument t h a t  

A p p e l l a n t ' s  s t a t e m e n t  "I d o n ' t  want t o  t a l k  a b o u t  it", was n o t  a n  

unequivocal  i n v o c a t i o n  of h i s  r i g h t  t o  remain s i l e n t  is  t o t a l l y  

w i t h o u t  m e r i t .  I n  C h r i s t o p h e r  v. F l o r i d a ,  s u p r a . ,  t h e  E leven th  

C i r c u i t  r e v e r s e d  a d e a t h  c o n v i c t i o n  because  t h e  d e f e n d a n t  s t a t e d  

" t h e n  I g o t  n o t h i n g  e lse  t o  s a y" .  I n  U.S. v. Poo le ,  794 F.2d 

462, 466 ( 9 t h  C i r .  1 9 8 6 ) ,  t h e  Cour t  r e v e r s e d  based upon t h e  

de fendan t  s t a t i n g  t h a t  he  h a s  " n o t h i n g  t o  t a l k  about" .  And i n  

C a l i f o r n i a  v.  Carev, 27 Cal .Rptr .  813, 814-15, 183 Cal. App. 3d 

99 (2d D i s t .  1 9 8 6 ) ,  c e r t .  den ied ,  s u b  nom., 107 S.Ct. 1297, 94 L. 

Ed.2d 153 ( 1 9 8 7 ) ,  t h e  Cour t  r u l e d  t h a t  t h e  d e f e n d a n t ' s  s t a t e m e n t  

"I a i n ' t  g o t  n o t h i n g  t o  s a y "  was a n  unequivocal  i n v o c a t i o n  of h i s  

r i g h t  t o  remain s i l e n t .  During t h e  i n t e r r o g a t i o n  which d i r e c t l y  

r e l a t e s  t o  t h e  i n s t a n t  case, t h e  A p p e l l a n t  twice s t a t e d  t h a t  he  

d i d  n o t  wish t o  t a l k  abou t  it. T h i s  was c l e a r l y  a n  i n v o c a t i o n  of 

h i s  r i g h t  t o  remain s i l e n t ,  and because  t h i s  r i g h t  was ignored ,  

and t h e  e r r o r  be ing  a n y t h i n g  b u t  ha rmless ,  t h e  c o n v i c t i o n  m u s t  

be  r e v e r s e d .  

F i n a l l y ,  n o t  o n l y  d i d  t h e  p o l i c e  v i o l a t e  t h e  A p p e l l a n t ' s  

F i f t h  Amendment r i g h t s  by f a i l i n g  t o  " immedia te ly  cease" t h e  

i n t e r r o g a t i o n ,  b u t  t h e y  a l s o  v i o l a t e d  t h e  F i f t h  Amendment by 

q u e s t i o n i n g  t h e  A p p e l l a n t  a s  t o  why h e  wished t o  n o t  t a l k  abou t  

it. 
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O f f i c e r  L inco ln :  Were you l o o k i n g  a t  t h a t  
p a r t i c u l a r  house o r  j u s t  going th rough  t h e  
ne ighbor  hood? 
Appe l l an t :  I ' d  r a t h e r  n o t  t a l k  abou t  it. 
O f f i c e r  Woods: Why? 
O f f i c e r  L inco ln :  Why?(S.R. 1078) 

* * * 

O f f i c e r  L inco ln :  Now, where d i d  you p u t  i t ?  
A p p e l l a n t :  I d o n ' t  want t o  t a l k  a b o u t  it. 
O f f i c e r  L inco ln :  Don ' t  you t h i n k  i t s  necessa ry  
t o  t a l k  a b o u t  i t ,  Duane? Two months have  gone 
by a l r e a d y .  (S.R. 1095) 

I n q u i r y  as t o  why a s u s p e c t  wishes  t o  remain s i l e n t  is a n  

i m p e r m i s s i b l e  i n t e r r o g a t i o n ,  n o t  l a w f u l  c l a r i f i c a t i o n  as a rgued  by 

t h e  State.  C h r i s t o p h e r  v. F l o r i d a ,  supra.;  U.S. v.  

Lopez-Diaz, 630 F.2d 661, 665 ( 9 t h  C i r .  1980) ;  see a l s o ,  U.S. v. 

Johnson,  812 F.2d 1329,  1331  (11 th  C i r .  1986) .  

The r e c o r d  i s  a b u n d a t l y  c lear  t h a t  t h e  p o l i c e  i n  t h e i r  

seventy- two (72)  h o u r s  of i n t e r r o g a t i o n s ,  v i o l a t e d  s e v e r a l  F i f t h  

Amendment g u a r a n t e e s ,  and as such,  t h i s  c o n v i c t i o n  must be  

r e v e r s e d  w i t h  d i r e c t i o n s  t o  s u p p r e s s  t h e  c o n f e s s i o n  as it p e r t a i n s  

t o  t h e  i n s t a n t  case. 

Although t h e  above l i s t e d  e r r o r  i s  c o n t r o l l i n g  and a b s o l u t e ,  

c o u n s e l  f o r  A p p e l l a n t  is  compelled t o  b r i e f l y  r e- address  t h e  

remaining c o n f e s s i o n  issues. A s  t h e  S t a t e  c o r r e c t l y  n o t e s ,  t h e  

t o t a l i t y  of t h e  c i r c u m s t a n c e s  s u r r o u n d i n g  a n  i n t e r r o g a t i o n  m u s t  be 

c o n s i d e r e d  i n  d e t e r m i n i n g  whether  t h e  A p p e l l a n t ' s  r i g h t s  were 

v i o l a t e d .  S t a t e  v. Rowell,  476 So.2d 149 ( F l a .  1985) .  

Up t o  t h i s  p o i n t ,  b o t h  counse l  f o r  t h e  S t a t e  and A p p e l l a n t  

have  a d d r e s s e d  and b r i e f e d  t h e  F i f t h  Amendment i ssues  
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i n d i v i d u a l l y .  Now, it becomes n e c e s s a r y  t o  view a l l  of t h e  issues 

t o g e t h e r ,  i n  a t o t a l i t y  of t h e  c i rcumstances :  do n o t  f o c u s  on t h e  

i n d i v i d u a l  t rees  i n  t h e  f o r e s t ,  b u t  r a t h e r ,  t h e  e n t i r e  f o r e s t  of 

t rees .  

I n  t h e  i n s t a n t  case, t h e  p o l i c e  i n t e r r o g a t e d  t h e  A p p e l l a n t  

f o r  seventy- two ( 7 2 )  h o u r s  over  a t h r e e  ( 3 )  w e e k  p e r i o d  w h i l e  h e  

was i n c a r c e r a t e d  i n  t h e  Palm Beach County J a i l .  During t h i s  

extended p e r i o d ,  t h e  p o l i c e  made v a r i o u s  promises  t o  t h e  

A p p e l l a n t ,  a p p e a l e d  t o  h i s  s e n s e  of m o r a l i t y ,  conducted  " M u t t  and 

J e f f "  and f a l s e  f r i e n d  t e c h n i q u e s ,  c o n t i n u e d  i n t e r r o g a t i o n  a f t e r  

h e  s t a t e d  t h a t  h e  d i d  n o t  want t o  t a l k  abou t  i t ,  made 

m i s s t a t e m e n t s  of t h e  law, and u t i l i z e d  h i s  b r o t h e r  as  a b a r g a i n i n g  

t o o l .  By a n a l y z i n g  a l l  of t h e  F i f t h  Amendment issues t o g e t h e r  

under  a t o t a l i t y  of t h e  c i r c u m s t a n c e s  approach,  it becomes clear 

and e v i d e n t  t h a t  t h e  p o l i c e  c o n t i n u e d  t o  wear down t h e  A p p e l l a n t  

u n t i l  t h e y  coerced  a c o n f e s s i o n  from him. Rather  t h a n  p h y s i c a l  

t o r t u r e  of days  p a s t ,  t h e  p o l i c e  h e r e  u t i l i z e d  a mass ive  form of 

p s y c h o l o g i c a l  t o r t u r e  t o  break t h e  Appe l l an t .  Such a form of 

c o e r c i o n  canno t  be t o l e r a t e d  i n  t o d a y ' s  c i v i l i z e d  s o c i e t y ,  and 

t h i s  Cour t  must r e v e r s e  t h e  c o n v i c t i o n  and remand f o r  a new 

t r i a l  because  of t h e  numerious F i f t h  Amendment v i o l a t i o n s .  

a 



V.  VICTIM IMPACT STATEMENTS I N  HOMICIDE 
CASES ARE UNCONSTITUTIONAL AS VIOLATIVE 
OF THE EIGHTH AMENDMENT 

The law i n  F l o r i d a  i s  now a f f i r m e d  t h a t  " v i c t i m  impact  

s t a t m e n t s "  (VIS) i n  c a p i t a l  cases v i o l a t e  t h e  E i g h t h  Amendment 

t h e  Uni ted  S t a t e s  C o n s t i t u t i o n .  Grossman v. S ta te ,  1 3  F.L.W. 

127 ,131  ( F l a .  February  26, 1 9 8 8 ) ;  and P a t t e r s o n  v. S t a t e ,  513 

So.2d. 1257 ( F l a .  1987) ;  c i t i n g  t o  Booth v. Maryland, - U.S. 

- I  107 S.Ct. 2529, 96 L.Ed.2d 440 (1987) .  I n  Grossman v. 

- I  S t a t e  supra., t h i s  Cour t  h e l d  t h a t :  

t o  

. . . t h e  p r o v i s i o n s  of s e c t i o n  921.143 a re  
i n v a l i d  i n s o f a r  a s  t h e y  p e r m i t  t h e  i n t r o d u c t i o n  
of v i c t i m  impact  ev idence  as  a n  a g g r a v a t i n g  
f a c t o r  i n  d e a t h  s e n t e n c i n g .  Id. a t  131. 

A d d i t i o n a l l y ,  t h i s  Cour t  h e l d  i n  P a t t e r s o n  v. S t a t e ,  s u p r a . ,  

t h a t  r e v e r s i b l e  e r r o r  o c c u r r e d  by 

t e s t i f y  a t  t h e  s e n t e n c i n g  h e a r i n g  

B e f o r e  t h e  j u r y  r e t u r n e d  i t s  

a l l o w i n g  t h e  v i c t i m ' s  n i e c e  t o  

b e f o r e  t h e  Judge a l o n e .  

s e n t e n c i n g  recommendation, t h e  

t r i a l  Judge i n d i c a t e d  t h a t  h e  would r e c e i v e  a d v i c e  from t h e  

v i c t i m ' s  f ami ly . (R .  3697) A f t e r  t h e  j u r y  r e t u r n e d  i t s  o p i n i o n ,  

t h e  t r i a l  c o u r t  a g a i n  s t a t e d  t h a t  he  i n t e n d e d  t o  h e a r  from t h e  

f a m i l y  b e f o r e  h e  imposed sen tence . (R .  4056-57) F i n a l l y ,  t h e  

v i c t i m ' s  f a t h e r  a d d r e s s e d  t h e  t r i a l  Cour t  as t o  h i s  f e e l i n g s  f o r  

t h e  sen tence . (R .  4058-65) Counsel f o r  t h e  A p p e l l a n t  o b j e c t e d  t o  

such t e s t imony  p r i o r  t o  i t s  admiss ion .  The A p p e l l a n t  would 

m a i n t a i n  t h a t  s i n c e  t h e  s e n t e n c i n g  Judge h e a r d  from t h e  v i c t i m ' s  
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f a m i l y  p r i o r  t o  imposing t h e  d e a t h  s e n t e n c e ,  and s i n c e  such 

conduct  v i o l a t e s  t h e  E igh th  Amendment, t h e n  t h i s  cause m u s t  be 

remanded f o r  a new s e n t e n c i n g  h e a r i n g .  

The S t a t e  a rgued  t h a t  t h e  i n s t a n t  e r r o r  shou ld  be deemed 

h a r m l e s s  i n  l i g h t  of Grossman v. S t a t e ,  s u p r a .  A p p e l l a n t  would 

f i r s t  m a i n t a i n  t h a t  t h e  h a r m l e s s  e r r o r  a n a l y s i s  as s e t  f o r t h  i n  

Grossman i s  i n  i t s e l f  e r r o r .  The Booth o p i n i o n  i n  no  way 

i n d i c a t e d  a h a r m l e s s  e r r o r  approach,  i n  f a c t ,  j u s t  t h e  o p p o s i t e  i s  

mandated, The s o l e  i s s u e  b e f o r e  t h e  Booth Cour t  w a s  t h e  VIS. 

The Cour t  h e l d  t h a t :  

W e  conc lude  t h a t  t h e  i n t r o d u c t i o n  of a VIS a t  
t h e  s e n t e n c i n g  phase  of a c a p i t a l  murder t r i a l  
v i o l a t e s  t h e  E i g h t h  Amendment. Id. a t  55 
U.S.L.W. 4839. 

The Booth o p i n i o n  concerned i t s e l f  w i t h  d e a t h  s e n t e n c e s  be ing  

handed down i n  a n  a r b i t r a r y  manner f o c u s i n g  on v i c t i m s  be ing  a 

s t e r l i n g  member of t h e  community r a t h e r  t h a n  someone of 

q u e s t i o n a b l e  c h a r a c t e r .  c i t i n g  t o ,  Furman v. Geora ia ,  408 U.S. 

238 (1972) .  Under Booth and Furman, i f  a d e a t h  s e n t e n c e  h a s  

t h e  appearance  of be ing  made i n  a a r b i t r a r y  manner, t h e n  it m u s t  

be r e v e r s e d ,  n o t  s u b j e c t  t o  a ha rmless  e r r o r  a n a l y s i s .  

S i n c e  Grossman v. S t a t e ,  s u p r a . ,  is  f o r  t h e  t i m e  

c o n t r o l l i n g  p r e c i d e n t ,  A p p e l l a n t  m a i n t a i n s  t h a t  t h e  V I S  i n  t h e  

i n s t a n t  cause was i n  f a c t  harmful  e r r o r .  I t  is obvious  t h a t  t h e  

t r i a l  Judge  gave g r e a t  we igh t  and ext reme c o n s i d e r a t i o n  t o  t h e  

s t a t e m e n t s  of t h e  v i c t i m ' s  f a t h e r ,  Even p r i o r  t o  t h e  j u r y  

r e t u r n i n g  i t s  e l e v e n  (11) t o  one (1) recommendation, t h e  Judge  
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r e q u e s t e d  t o  h e a r  from t h e  fami ly .  

. ..it would be my i n t e n t i o n ,  a f t e r  r e c e i v i n g  
t h e  j u r y ' s  a d v i s o r y  o p i n i o n  t o  r e c e i v e  any 
a d v i c e  from t h e  v i c t i m ' s  f ami ly .  (R. 3769) 

The Judge  was a c t u a l l y  s o l i c i t i n g  " adv ice"  from t h e  f a m i l y ,  h i s  

own words showing t h e  g r e a t  we igh t  h e  i n t e n d e d  t o  g i v e  t o  t h e  

v i c t i m  impact  evidence .  A d d i t i o n a l l y ,  a f t e r  t h e  j u r y  r e t u r n e d  i t s  

v e r d i c t ,  t h e  t r i a l  Judge  a g a i n  a d d r e s s e d  t h e  v i c t i m ' s  f a m i l y .  

I i n d i c a t e d  t o  you e a r l i e r . . . t h a t  it was my 
i n t e n t i o n  t o  i n q u i r e  of t h e  v i c t i m ' s  f a m i l y  
w i t h  r e g a r d  t o  any s u g g e s t i o n s  t h a t  you might  
have,  o r  a d v i c e  t o  m e ,  w i t h  r e g a r d  t o  t h e s e  
matters.  (R.  4056-57) 

* * * 
I w i l l  r e p e a t  t h a t  I do n o t  i n t e n d  t o  impose 
s e n t e n c e  w i t h  r e g a r d  t o  t h e s e  m a t t e r s  a t  t h i s  
time. (R. 4057) 

* * * 
I f  I do n o t  h e a r  from you, I assure you, b e f o r e  
t h e s e  matters a r e  concluded I w i l l  h e a r  from 
t h e  p e o p l e  t h a t  I have i n d i c a t e d .  A t  t h i s  
t i m e ,  is t h e r e  a spokesman f o r  t h e  f a m i l y ,  o r  
somebody from t h e  f a m i l y  who would l i k e  t o  be 
h e a r d  from a t  t h i s  t i m e ? ( R .  4057) 

Again, from t h e  J u d g e ' s  own words, it i s  c lear  t h a t  g r e a t  we igh t  

was given t o  t h e  concerns  and w i s h e s  of t h e  v i c t i m ' s  f a m i l y .  The 

J u d g e ' s  s t a t e m e n t s ,  " s u g g e s t i o n s"  and " a d v i c e  t o  m e " ,  shows 

r e l i a n c e  on t h e  fo r thcoming  t e s t imony .  A d d i t i o n a l l y ,  t h e  Judge  

made it c l e a r  t h a t  h e  would n o t  even impose s e n t e n c e  u n t i l  
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somebody from t h e  f a m i l y  came f o r t h .  

The harmful  n a t u r e  of a l l o w i n g  t h e  v i c t i m ' s  f a t h e r  t o  t e s t i f y  

i n  t h e  i n s t a n t  cause b e f o r e  t h e  p a r t i c u l a r  C i r c u i t  Judge  was s e e n  

immedia te ly  by Appel lant ' s  counse l .  P r i o r  t o  s e n t e n c i n g ,  c o u n s e l s  

f o r  A p p e l l a n t  f i l e d  a Motion f o r  D i s q u a l i f i c a t i o n  of t h e  Judge  f o r  

purposes  of s e n t e n c i n g  because of t h e  v i c t i m  impact evidence . (R.  

4649) Counsels  a rgued  t h a t  it was e r r o r  f o r  t h i s  Judge  t o  impose 

s e n t e n c e  a f t e r  l i s t e n i n g  t o  "a l e n g t h y  and impass ioned l e t t e r  t o  

t h e  t r i a l  Cour t  r e g a r d i n g  h i s  f e e l i n g s  p r i o r  t o  s e n t e n c i n g " .  (R.  

4649) Counsels  c o n t i n u e d  by a r g u i n g  t h a t  " an  i m p a r t i a l  t r i a l  

Judge  hav ing  n o t  h e a r d  n o n- s t a t u t o r y  a g g r a v a t i n g  c i r c u m s t a n c e s  

s h o u l d  s e n t e n c e  t h i s  Defendant" .  (R. 4650) A d d i t i o n a l l y ,  

A p p e l l a n t ' s  c o u n s e l s  a rgued  i n  t h e i r  Motion f o r  N e w  T r i a l ,  p o i n t  

41, t h a t  " t h e  Cour t  w i l l  e r r  i n  c o n s i d e r i n g  f o r  p u r p o s e s  of 

s e n t e n c i n g  t h e  s t a t e m e n t s  made by Eugene S l a t t e r y  on November 7 ,  

1985 f o l l o w i n g  t h e  j u r y ' s  r e t u r n  of a recommendation of dea th" .  

" A l l  s t a t e m e n t s  by Eugene S l a t t e r y  cannot  and shou ld  n o t  be 

c o n s i d e r e d  a t  s e n t e n c i n g  a s  t h e  same s t a t e m e n t s  amount t o  

non- aggravat ing  s t a t u t o r y  f a c t o r s  which n e i t h e r  t h i s  Cour t  nor  any 

j u r y  i n  t h i s  S t a t e  shou ld  c o n s i d e r  p r i o r  t o  sen tenc ing . " (R .  4648) 

The harmful  e r r o r  of t h e  V I S  was s e e n  even b e f o r e  A p p e l l a n t  was 

s e n t e n c e d  t o  d e a t h .  

When t h e  ha rmless  e r r o r  a n a l y s i s  is u t i l i z e d ,  t h e  burden of 

p roof  i s  upon t h e  S ta te .  Not on ly  h a s  t h e  S t a t e  f a i l e d  t o  

d e m o n s t r a t e  t h a t  t h e  i n s t a n t  fundamental  e r r o r  was ha rmless ,  b u t  

~ 

t h e  r e c o r d  is c l e a r  t h a t  s a i d  e r r o r  was g r o s s l y  p r e j u d i c e d  and 

I .  harmful .  T h i s  cause m u s t  be remanded f o r  a new P h a s e  I1 h e a r i n g  
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a l o n g  w i t h  d i r e c t i o n  f o r  t h e  former  s e n t e n c i n g  Judge  t o  recuse 

h i m s e l f .  
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VI. APPELLANT'S DEATH SENTENCE 
WAS BASED UPON INVALID 
AGGRAVATING CIRCUMSTANCES 

c. The record does not sumort 
a finding of a cold and 
calculated premeditated 
murder. 

To sustain a finding of a cold calculated premeditated 

murder, the State must show premeditation beyond that normally 

sufficient to prove premeditated murder. This Court has 

repeatedly held this aggravating factor is applied in cases of 

contract murders or execution style killings and emphasized cold 

calculation before the murder itself. Henderson v. State, 463 

So.2d 196 (Fla. 1985); and, Jent v. State, 408 So.2d 1024 (Fla. 

1982); see also, Perrv v. State, 13 F.L.W. 189 (Fla. March 18, 

1988). 

Additionally, this Court has held that an accused's 

premeditation to commit a felony cannot be transferred to the 

actual homicide. Perrv v. State, supra.; Hardwick v. State, 

461 So.2d 79 (Fla. 1984). In Hardwick, this Court held that: 

The premeditation of a felony cannot be 
transferred to a murder which occurs in the 
course of that felony for the purpose of this 
aggravating factor. What is required is that 
the murder fully contemplate effecting the 
victim's death. The fact that a robbery may 
have been planned is irrelevent to this issue. 
__ Id at 81; cited therein, Gorham v. State, 
454 So.2d 556 (Fla. 1984). 

In the instant cause, there was no evidence which 

demonstrated that the Appellant planned the killing of the victim. 
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T h i s  aggrava t ing  f a c t o r  was improperly found by t h e  t r i a l  c o u r t  

and m u s t  now be reversed .  
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V I I ,  RESTRICTING APPELLANT'S CROSS 
' EXAMINATION OF A STATE WITNESS 

VIOLATED THE SIXTH AMENDMENT 
L,-- 

The r i g h t  t o  p r e s e n t  a d e f e n s e  is  f i r m l y  e s t a b l i s h e d  i n  t h e  

S i x t h  Amendment. Taylor v. I l l i n o i s ,  1 F.L.W.Fed. 1266 ( January  

29, 1988) ;  and Washinaton v. Texas,  388 U.S.  1 4 ,  87 S.Ct. 1920 

(1967) ,  see a l s o ,  Flovd v. S t a t e ,  514 So.2d 413 (F la .  1st D.C.A- 

1987) .  The Washinuton Cour t  h e l d  t h a t  t h e  r i g h t  t o  p r e s e n t  a 

d e f e n s e  "is  a fundamental  element of due p r o c e s s  of law." 87 

S . C t .  a t  1922. A d d i t i o n a l l y ,  t h e  T h i r d  D i s t r i c t  r e c e n t l y  o r d e r e d  

a new t r i a l  h o l d i n g  t h a t  t h e  a p p e l l a n t  was u n d e r l y  l i m i t e d  i n  t h e  

p r e s e n t a t i o n  of h i s  de fense .  

The j u r y  was e n t i t l e d  t o  c o n s i d e r  t h e  ev idence  
as t o  t h i s  t h e o r y  of d e f e n s e  and a p p e l l a n t  
shou ld  have been a l lowed t o  p r e s e n t  t e s t imony  
i n  t h i s  r e g a r d .  Flovd v. S t a t e ,  s u p r a .  

I n  t h e  i n s t a n t  cause, t h e  d e f e n s e  was excluded from 

i n t r o d u c i n g  ev idence  found a t  a second crime s c e n e  s o  s i m i l a r  i n  

n a t u r e  s o  as t o  i m p l i c a t e  a n o t h e r  p e r s o n  t o  t h e  i n s t a n t  homicide.  

The S t a t e  a r g u e s  t h a t  t h e r e  e x i s t e d  i n s u f f i c i e n t  s imi la r i t i e s  t o  

a l low t h e  evidence .  The A p p e l l a n t  takes  i s s u e  w i t h  t h e  S t a t e ' s  

c o n c l u s i o n  of law and f a c t .  F i r s t ,  any s imi la r i t i e s  wha t soever ,  

act  t o  t r i g g e r  t h e  p r o t e c t i o n s  of t h e  S i x t h  Amendment, be ing  a 

fundamenta l  r i g h t .  Second, t h e  s i m i l a r i t i e s  a r e  numerous: t h e  

s u s p e c t  i n  bo th  cases used a b i c y c l e ,  b o t h  i n c i d e n t s  i n v o l v e d  a 

b u r g l a r y  of a s i m p l e  f a m i l y  r e s i d e n c e ,  gum was found a t  t h e  s c e n e  

of bo th  crimes, and t h e  A p p e l l a n t ' s  b i c y c l e  had h a n d l e b a r s  

a t t a c h e d  i n  a unique  f a s h i o n  matching t h e  b i c y c l e  found a t  t h e  
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second burg la ry . (R .  2488-89) 

E s s e n t i a l l y ,  t h e  A p p e l l a n t  s h o u l d  have been p e r m i t t e d  t o  

p r e s e n t  t h i s  t h e o r y  of d e f e n s e  t o  t h e  j u r y  f o r  d e t e r m i n a t i o n .  The 

c r e d i b i l i t y  o r  we igh t  of t h i s  ev idence  shou ld  have been determined 

by t h e  j u r y  t o  e n s u r e  a f a i r  t r i a l .  As h e l d  by t h e  U.S.  Supreme 

Cour t  i n  r e v e r s i n g  a 1789 common-law rule:  

The c o n v i c t i o n  of our  t i m e  t h a t  t h e  t r u t h  i s  
more l i k e l y  t o  be a r r i v e d  a t  by h e a r i n g  t h e  
t e s t imony  of a l l  p e r s o n s  of competent  
u n d e r s t a n d i n g  who may seem t o  have knowledge 
of t h e  f a c t s  invo lved  i n  a case, l e a v i n g  t h e  
c r e d i t  and w e i g h t  of such  t e s t imony  t o  b e  
de termined by t h e  j u r y .  Rosen v. U.S., 245 
U.S. 467, 471, 38 S.Ct. 1 4 8 ,  150, 62 L.Ed. 406 
(1918) ;  c i t e d  i n ,  Washington v. Texas, 87 
S.Ct. a t  1924. 

Because t h e  A p p e l l a n t  was den ied  h i s  S i x t h  Amendment r i g h t  t o  

p r e s e n t  a d e f e n s e ,  t h e  c o n v i c t i o n  m u s t  be v a c a t e d  and remanded f o r  

a new t r i a l .  
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X I  I. THE STANDARD J U R Y  INSTRUCTIONS 
VIOLATE THE EIGHTH AMENDMENT 

I t  i s  c o n s t i t u t i o n a l l y  impermissable  t o  l e a d  t h e  j u r y  t o  

b e l i e v e  t h a t  t h e  r e s p o n s i b i l i t y  t o  impose t h e  d e a t h  s e n t e n c e  r e s t s  

w i t h  t h e  Judge.  Caldwel l  v.  Mississippi, 472 U.S. 320, 105 S. 

C t .  2633, 86 L.Ed.2d 231 (1985) ,  see a l s o ,  Mann v. Duggex 817 

F.2d 1471 ( 1 1 t h  C i r .  1 9 8 7 ) ;  and Adams v. Wainwright ,  804 F.2d 

1526 ( 1 1 t h  C i r .  1 9 8 6 ) ,  v a c a t e d  i n  par t ,  816 F.2d 1493 (11 th  C i r .  

1987) .  The F l o r i d a  s t a n d a r d  j u r y  i n s t r u c t i o n s  v i o l a t e  t h e  E i g h t h  

Amendment as  i n t e r p r e t e d  by t h e  F e d e r a l  C o u r t s  and m u s t  be r e v i s e d  

I t o  r e f l e c t  more a c c u r a t e l y  t h e  extreme impor tance  of t h e  j u r y ' s  

r o l e .  See ,  F o s t e r  v. S t a t e ,  518 So.2d 901 (Fla .  1 9 8 7 ) ,  Jus t i ce  

B a r k e t t  s p e c i a l l y  c o n c u r r i n g .  

The E leven th  C i r c u i t  s p e c i f i c a l l y  h e l d  t h a t  t h e  Caldwel l  

a n a l y s i s  a p p l i e s  t o  F l o r i d a .  

C l e a r l y ,  t h e n ,  t h e  j u r y ' s  r o l e  i n  t h e  F l o r i d a  
s e n t e n c i n g  p r o c e s s  i s  s o  c ruc ia l  t h a t  d i l u t i o n  
of i t s  s e n s e  of r e s p o n s i b i l i t y  f o r  i t s  
recommended s e n t e n c e  c o n s t i t u t e s  a v i o l a t i o n  
of Caldwel l .  Adams v. Wainwright ,  supra .  a t  
1530. 

The t r i a l  c o u r t  i n  Adams charged t h e  j u r y  t h a t  t h e y  were a n  

a d v i s o r y  group,  which v i o l a t e d  t h e  E igh th  Amendment. 

. . . t he  j u d g e ' s  s t a t e m e n t s  t o  A d a m s '  j u r y  
c l e a r l y  v i o l a t e d  t h e  p r i n c i p l e s  e n u n c i a t e d  i n  
Ca ldwel l ,  t h e r e b y  c r e a t i n g  a n  i m p e r m i s s i b l e  
danger t h a t  t h e  j u r y ' s  recommendated s e n t e n c e  
was u n r e l i a b l e  and consequen t ly ,  t h a t  Adams' 
d e a t h  s e n t e n c e  was u n r e l i a b l e .  Adams v. 
Duuuer, 816 F.2d a t  1501 ( 1 1 t h  C i r .  1987) .  
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I n  t h e  i n s t a n t  cause t h e  A p p e l l a n t  a t t e m p t e d  t o  cure t h e  

Caldwel l  problem w i t h  a special  d e f e n s e  i n s t r u c t i o n .  T h i s  

r e q u e s t ,  which was d e n i e d ,  a c c u r a t e l y  e x p l a i n e d  t h e  law as  

mandated by Caldwel l .  T h i s  e r r o r  was compounded by t h e  t r i a l  

Judge  a t  leas t  t w e l v e  ( 1 2 )  times i n s t r u c t i n g  t h e  j u r y  t h a t  t h e i r  

recommendation was n o t h i n g  more t h a n  an  " adv i so ry  sen tence" .  (R. 

4041-47) 

A s  you have been t o l d ,  t h e  f i n a l  d e c i s i o n  as t o  
what punishment s h a l l  be imposed is t h e  
r e s p o n s i b i l i t y  of t h e  Judge.  (R. 4 0 4 1 )  

1 

. 
Because of t h e  t r i a l  J u d g e ' s  f a i l u r e  t o  g i v e  t h e  r e q u e s t e d  

j u r y  i n s t r u c t i o n ,  t h e  u n c o n s t i t u t i o n a l i t y  of t h e  s t a n d a r d  j u r y  

i n s t r u c t i o n s ,  and t h e  t r i a l  J u d g e ' s  r e p e a t e d  r e f e r e n c e  t o  a d v i s o r y  

s e n t e n c e ,  t h i s  cause m u s t  be  remanded f o r  a new Phase  I1 h e a r i n g .  

19 



CONCLUSION 

For t h e  r e a s o n s  s e t  f o r t h  above and i n  t h e  p r e v i o u s  b r i e f s ,  

t h e  A p p e l l a n t ,  Duane E. Owen, r e s p e c t f u l l y  p r a y s  t h i s  Honorable 

C o u r t  t o  r e v e r s e  b o t h  t h e  s e n t e n c e  and c o n v i c t i o n  e n t e r e d  by t h e  

C i r c u i t  Cour t  of t h e  F i f t e e n t h  J u d i c i a l  C i r c u i t ,  Palm Beach 

County, F l o r i d a .  
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